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82.18 Availability of production in addition
to baseline production allowances for
class II controlled substances.

82.19 Apportionment of baseline consump-
tion allowances for class II controlled
substances.

82.20 Availability of consumption allow-
ances in addition to baseline consump-
tion allowances for class II controlled
substances.

82.21-82.22 [Reserved]

82.23 Transfers of allowances of class II con-
trolled substances.

82.24 Recordkeeping and reporting require-
ments for class II controlled substances.

APPENDIX A TO SUBPART A OF PART 82—
CLASS I CONTROLLED SUBSTANCES

APPENDIX B TO SUBPART A OF PART 82—CLASS
II CONTROLLED SUBSTANCES

APPENDIX C TO SUBPART A OF PART 82 [RE-
SERVED]

APPENDIX D TO SUBPART A OF PART 82—HAR-
MONIZED TARIFF SCHEDULE DESCRIPTION
OF PRODUCTS THAT MAY CONTAIN CON-
TROLLED SUBSTANCES IN APPENDIX A,
CLASS I, GROUPS I AND IT

APPENDIX E TO SUBPART A OF PART 82—ARTI-
CLE 5 PARTIES

APPENDIX F TO SUBPART A OF PART 82—LIST-
ING OF OZONE-DEPLETING CHEMICALS

APPENDIX G TO SUBPART A OF PART 82—
UNEP RECOMMENDATIONS FOR CONDITIONS
APPLIED TO EXEMPTION FOR ESSENTIAL
LABORATORY AND ANALYTICAL USES

APPENDIX H TO SUBPART A OF PART 82—
CLEAN AIR ACT AMENDMENTS OF 1990
PHASEOUT SCHEDULE FOR PRODUCTION OF
OZONE-DEPLETING SUBSTANCES

APPENDIX I TO SUBPART A OF PART 82—GLOB-
AL WARMING POTENTIALS (MASS BASIS),
REFERENCED TO THE ABSOLUTE GWP FOR
THE ADOPTED CARBON CYCLE MODEL CO,
DECAY RESPONSE AND FUTURE CO, ATMOS-
PHERIC CONCENTRATIONS HELD CONSTANT
AT CURRENT LEVELS. (ONLY DIRECT EF-
FECTS ARE CONSIDERED.)

APPENDIX J TO SUBPART A OF PART 82—PAR-
TIES TO THE MONTREAL PROTOCOL CLASSI-
FIED UNDER ARTICLE 5(1) THAT HAVE
BANNED THE IMPORT OF CONTROLLED
PrODUCTS THAT RELY ON CLASS I CON-
TROLLED SUBSTANCES FOR THEIR CON-
TINUING FUNCTIONING [RESERVED]

APPENDIX K TO SUBPART A OF PART 82—COM-
MODITY CODES FROM THE HARMONIZED
TARIFF SCHEDULE FOR CONTROLLED SUB-
STANCES AND USED CONTROLLED SUB-
STANCES

APPENDIX L TO SUBPART A OF PART 82—AP-
PROVED CRITICAL USES AND LIMITING
CRITICAL CONDITIONS FOR THOSE USES FOR
THE 2014 AND 2015 CONTROL PERIODS

Subpart B—Servicing of Motor Vehicle Air
Conditioners

82.30 Purpose and scope.

40 CFR Ch. | (7-1-15 Edition)

82.32 Definitions.

82.34 Prohibitions and required practices.

82.36 Approved refrigerant handling equip-
ment.

82.38 Approved independent standards test-
ing organizations.

82.40 Technician training and certification.

82.42 Certification, recordkeeping and pub-
lic notification requirements.

APPENDIX A TO SUBPART B OF PART 82—
STANDARD FOR RECYCLE/RECOVER EQUIP-
MENT

APPENDIX B TO SUBPART B OF PART 82—
STANDARD FOR RECOVER EQUIPMENT

APPENDIX C TO SUBPART B OF PART 82—SAE
J2788 STANDARD FOR RECOVERY/RECYCLE
AND RECOVERY/RECYCLE/RECHARGING
EQUIPMENT FOR HFC-134a REFRIGERANT

APPENDIX D TO SUBPART B OF PART 82—SAE
J2810 STANDARD FOR RECOVERY ONLY
EQUIPMENT FOR HFC-134a REFRIGERANT

APPENDIX E TO SUBPART B OF PART 82—THE
STANDARD FOR AUTOMOTIVE REFRIGERANT
RECYCLING EQUIPMENT INTENDED FOR USE
WITH BOTH CFC-12 AND HFC-134a

APPENDIX F TO SUBPART B OF PART 82—
STANDARD FOR RECOVER-ONLY EQUIPMENT
THAT EXTRACTS A SINGLE, SPECIFIC RE-
FRIGERANT OTHER THAN CFC-12 or HFC-
134a

Subpart C—Ban on Nonessential Products
Containing Class | Substances and
Ban on Nonessential Products Con-
taining or Manufactured With Class Il
Substances

82.60
82.62
82.64

Purpose.

Definitions.

Prohibitions.

82.65 Temporary exemptions.

82.66 Nonessential Class I products and ex-
ceptions.

82.68 Verification and public notice require-
ments.

82.70 Nonessential Class II products and ex-
ceptions.

Subpart D—Federal Procurement

82.80
82.82
82.84
82.86

Purpose and scope.
Definitions.
Requirements.
Reporting requirements.

Subpart E—The Labeling of Products Using
Ozone-Depleting Substances

82.100
82.102
82.104
82.106

Purpose.

Applicability.

Definitions.

Warning statement requirements.

82.108 Placement of warning statement.

82.110 Form of label bearing warning state-
ment.

82.112 Removal of label bearing warning
statement.
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82.114 Compliance by manufacturers and
importers with requirements for labeling
of containers of controlled substances, or
products containing controlled sub-
stances.

82.116 Compliance by manufacturers or im-
porters incorporating products manufac-
tured with controlled substances.

82.118 Compliance by wholesalers, distribu-
tors and retailers.

82.120 Petitions.

82.122 Certification, recordkeeping, and no-
tice requirements.

82.124 Prohibitions.

Subpart F—Recycling and Emissions
Reduction

82.150
82.152
82.154

Purpose and scope.

Definitions.

Prohibitions.

82.156 Required practices.

82.158 Standards for recycling and recovery
equipment.

82.160 Approved equipment testing organi-
zations.

82.161 Technician certification.

82.162 Certification by owners of recovery
and recycling equipment.

82.164 Reclaimer certification.

82.166 Reporting and recordkeeping require-
ments.

82.169 Suspension and
dures.

APPENDIX A TO SUBPART F OF PART 82—SPEC-
IFICATIONS FOR FLUOROCARBON AND OTHER
REFRIGERANTS

APPENDIX Al TO SUBPART F OF PART 82—GE-
NERIC MAXIMUM CONTAMINANT LEVELS

APPENDIX Bl TO SUBPART F OF PART 82—PER-
FORMANCE OF REFRIGERANT RECOVERY,
RECYCLING AND/OR RECLAIM EQUIPMENT

APPENDIX B2 TO SUBPART F OF PART 82—PER-
FORMANCE OF REFRIGERANT RECOVERY,
RECYCLING, AND/OR RECLAIM EQUIPMENT

APPENDIX C TO SUBPART F OF PART 82—
METHOD FOR TESTING RECOVERY DEVICES
FOR USE WITH SMALL APPLIANCES

APPENDIX D TO SUBPART F OF PART 82—
STANDARDS FOR BECOMING A CERTIFYING
PROGRAM FOR TECHNICIANS

revocation proce-

Subpart G—Significant New Alternatives
Policy Program

82.170
82.172
82.174
82.176
82.178
82.180

Purpose and scope.

Definitions.

Prohibitions.

Applicability.

Information required to be submitted.

Agency review of SNAP submissions.

82.182 Confidentiality of data.

82.184 Petitions.

APPENDIX A TO SUBPART G OF PART 82—SUB-
STITUTES SUBJECT TO USE RESTRICTIONS
AND UNACCEPTABLE SUBSTITUTES
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APPENDIX B TO SUBPART G OF PART 82—SUB-
STITUTES SUBJECT TO USE RESTRICTIONS
AND UNACCEPTABLE SUBSTITUTES

APPENDIX C TO SUBPART G OF PART 82—SUB-
STITUTES SUBJECT TO USE RESTRICTIONS
AND UNACCEPTABLE SUBSTITUTES LISTED
IN THE MAY 22, 1996 FINAL RULE, EFFEC-
TIVE JUNE 21, 1996

APPENDIX D TO SUBPART G OF PART 82—SUB-
STITUTES SUBJECT TO USE RESTRICTIONS
AND UNACCEPTABLE SUBSTITUTES

APPENDIX E TO SUBPART G OF PART 82—UNAC-
CEPTABLE SUBSTITUTES LISTED IN THE
JANUARY 26, 1999 FINAL RULE, EFFECTIVE
JANUARY 26, 1999

APPENDIX F TO SUBPART G OF PART 82—UNAC-
CEPTABLE SUBSTITUTES LISTED IN THE
JANUARY 26, 1999 FINAL RULE, EFFECTIVE
JANUARY 26, 1999

APPENDIX G TO SUBPART G OF PART 82—SUB-
STITUTES SUBJECT TO USE RESTRICTIONS
AND UNACCEPTABLE SUBSTITUTES LISTED
IN THE MARCH 3, 1999, FINAL RULE, EFFEC-
TIVE APRIL 2, 1999

APPENDIX H TO SUBPART G OF PART 82—SUB-
STITUTES SUBJECT TO USE RESTRICTIONS
AND UNACCEPTABLE SUBSTITUTES, EFFEC-
TIVE MAY 28, 1999

APPENDIX I TO SUBPART G OF PART 82—SUB-
STITUTES SUBJECT TO USE RESTRICTIONS,
LISTED IN THE APRIL 26, 2000, FINAL RULE,
EFFECTIVE MAY 26, 2000

APPENDIX J TO SUBPART G OF PART 82—SUB-
STITUTES LISTED IN THE JANUARY 29, 2002
FINAL RULE, EFFECTIVE APRIL 1, 2002

APPENDIX K TO SUBPART G OF PART 82—SUB-
STITUTES SUBJECT TO USE RESTRICTIONS
AND UNACCEPTABLE SUBSTITUTES LISTED
IN THE JULY 22, 2002, FINAL RULE, EFFEC-
TIVE AUGUST 21, 2002

APPENDIX L TO SUBPART G OF PART 82—SUB-
STITUTES LISTED IN THE JANUARY 27, 2003,
FINAL RULE, EFFECTIVE MARCH 28, 2003

APPENDIX M TO SUBPART G OF PART 82—UN-
ACCEPTABLE SUBSTITUTES LISTED IN THE
SEPTEMBER 30, 2004 FINAL RULE, EFFEC-
TIVE NOVEMBER 29, 2004

APPENDIX N TO SUBPART G OF PART 82 [RE-
SERVED]

APPENDIX O TO SUBPART G OF PART 82—SUB-
STITUTES LISTED IN THE SEPTEMBER 27,
2006 FINAL RULE, EFFECTIVE NOVEMBER
27, 2006

APPENDIX P TO SUBPART G OF PART 82—SUB-
STITUTES LISTED IN THE SEPTEMBER 27,
2006 FINAL RULE, EFFECTIVE NOVEMBER
27, 2006

APPENDIX Q TO SUBPART G OF PART 82—UNAC-
CEPTABLE SUBSTITUTES LISTED IN THE
MARCH 28, 2007 FINAL RULE, EFFECTIVE
MAY 29, 2007

APPENDIX R TO SUBPART G OF PART 82—SUB-
STITUTES SUBJECT TO USE RESTRICTIONS
LISTED IN THE DECEMBER 20, 2011 FINAL
RULE, EFFECTIVE FEBRUARY 21, 2012

APPENDIX S TO SUBPART G OF PART 82—XXX
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APPENDIX T TO SUBPART G OF PART 82—SUB-
STITUTES LISTED IN THE APRIL 29, 2013
FINAL RULE, EFFECTIVE MAY 29, 2013.

Subpart H—Halon Emissions Reduction

82.250 Purpose and scope.
82.260 Definitions.
82.270 Prohibitions.

Subpart I—Ban on Refrigeration and Air-
Conditioning Appliances Containing
HCFCs

82.300
82.302

Purpose.
Definitions.

82.304 Prohibitions.

82.306 Prohibited products.

AUTHORITY: 42 U.S.C. 7414, 7601, 7671-7671q.

SOURCE: 57 FR 33787, July 30, 1992, unless
otherwise noted.

Subpart A—Production and
Consumption Controls

SOURCE: 60 FR 24986, May 10, 1995, unless
otherwise noted.

§82.1 Purpose and scope.

(a) The purpose of the regulations in
this subpart is to implement the Mon-
treal Protocol on Substances that De-
plete the Ozone Layer and sections 602,
603, 604, 605, 606, 607, 614 and 616 of the
Clean Air Act Amendments of 1990,
Public Law 101-549. The Protocol and
section 604 impose limits on the pro-
duction and consumption (defined as
production plus imports minus exports,
excluding transhipments and used con-
trolled substances) of certain ozone-de-
pleting substances, according to speci-
fied schedules. The Protocol also re-
quires each nation that becomes a
Party to the agreement to impose cer-
tain restrictions on trade in ozone-de-
pleting substances with non-Parties.

(b) This subpart applies to any person
that produces, transforms, destroys,
imports or exports a controlled sub-
stance or imports or exports a con-
trolled product.

[63 FR 41642, Aug. 4, 1998]
§82.2 [Reserved]

§82.3 Definitions for class I and class
II controlled substances.

As used in this subpart, the term:

40 CFR Ch. | (7-1-15 Edition)

Administrator means the Adminis-
trator of the United States Environ-
mental Protection Agency or his au-
thorized representative. For purposes
of reports and petitions, the Adminis-
trator must be written at the following
mailing address: EPA (6205J), Global
Programs Division, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

Aircraft halon bottle means a vessel
used as a component of an aircraft fire
suppression system containing halon-
1301 approved under FAA rules for in-
stallation in a certificated aircraft.

Appliance means any device which
contains and uses a refrigerant and
which is used for household or commer-
cial purposes, including any air condi-
tioner, refrigerator, chiller, or freezer.

Applicator means the person who ap-
plies methyl bromide.

Approved critical use(s) means those
uses of methyl bromide listed in Col-
umn A of appendix L to this subpart as
further clarified in Columns B and C of
that appendix.

Approved critical user(s) means a per-
son who:

(1) For the applicable control period,
applied to EPA for a critical use ex-
emption or is a member of a consor-
tium that applied to EPA for a critical
use exemption for a use and location of
use that was included in the U.S. nomi-
nation, authorized by a Decision of the
Parties to the Montreal Protocol, and
then finally determined by EPA in a
notice-and-comment rulemaking to be
an approved critical use; and

(2) Has an area in the applicable loca-
tion of use that requires methyl bro-
mide fumigation because the person
reasonably expects that the area will
be subject to a limiting critical condi-
tion during the applicable control pe-
riod.

Article 5 allowances means the allow-

ances apportioned under §§82.9(a),
82.11(a)(2), and 82.18(a).
Baseline consumption allowances

means the consumption allowances ap-
portioned under §§82.6 and 82.19.

Baseline production allowances means
the production allowances apportioned
under §§82.5 and 82.17.

Beijing Amendments means the Mon-
treal Protocol, as amended at the Elev-
enth Meeting of the Parties to the
Montreal Protocol in Beijing in 1999.
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Calculated level means the weighted
amount of a controlled substance de-
termined by multiplying the amount
(in kilograms) of the controlled sub-
stance by that substance’s ozone deple-
tion potential (ODP) weight listed in
appendix A or appendix B to this sub-
part.

Class I refers to the controlled sub-
stances listed in appendix A to this
subpart.

Class II refers to the controlled sub-
stances listed in appendix B to this
subpart.

Commodity Owner, Shipper or their
Agent means the person requesting that
an applicator use methyl bromide for
quarantine or preshipment applica-
tions.

Completely destroy means to cause the
expiration of a controlled substance at
a destruction efficiency of 98 percent or
greater, using one of the destruction
technologies approved by the Parties.

Confer means to shift the essential-
use allowances obtained under §82.8
from the holder of the unexpended es-
sential-use allowances to a person for
the production of a specified controlled
substance, or to shift the HCFC-141b
exemption allowances granted under
§82.16(h) from the holder of the unex-
pended HCFC-141b exemption allow-
ances to a person for the production or
import of the controlled substance.

Consortium means an organization
representing a group of methyl bro-
mide users that has collectively sub-
mitted an application for a critical use
exemption on behalf of all members of
the group. The members of a consor-
tium shall be determined on the basis
of the rules established by the organi-
zation. Members may either be re-
quired to formally join the consortium
(e.g., by submitting an application or
paying dues) or may automatically be-
come members upon meeting par-
ticular criteria (e.g., a grower of a spe-
cific crop in a particular region).

Consumption means the production
plus imports minus exports of a con-
trolled substance (other than
transhipments, or used controlled sub-
stances).

Consumption allowances means the
privileges granted by this subpart to
produce and import controlled sub-
stances; however, consumption allow-

§82.3

ances may be used to produce con-
trolled substances only in conjunction
with production allowances. A person’s
consumption allowances for class I sub-
stances are the total of the allowances
obtained under §§82.6 and 82.7 and 82.10,
as may be modified under §82.12 (trans-
fer of allowances). A person’s consump-
tion allowances for class II controlled
substances are the total of the allow-
ances obtained under §§82.19 and 82.20,
as may be modified under §82.23.

Control period means the period from
January 1, 1992 through December 31,
1992, and each twelve-month period
from January 1 through December 31,
thereafter.

Controlled product means a product
that contains a controlled substance
listed as a Class I, Group I or II sub-
stance in appendix A to this subpart.
Controlled products include, but are
not limited to, those products listed in
appendix D to this subpart.

Controlled products belong to one or
more of the following six categories of
products:

(1) Automobile and truck air condi-
tioning units (whether incorporated in
vehicles or not);

(2) Domestic and commercial refrig-
eration and air-conditioning/heat pump
equipment (whether containing con-
trolled substances as a refrigerant and/
or in insulating material of the prod-
uct), e.g. Refrigerators, Freezers, Dehu-
midifiers, Water coolers, Ice machines,
Air-conditioning and heat pump units;

(3) Aerosol products, except medical
aerosols;

(4) Portable fire extinguishers;

(5) Insulation boards, panels and pipe
covers;

(6) Pre-polymers.

Controlled substance means any sub-
stance listed in appendix A or appendix
B to this subpart, whether existing
alone or in a mixture, but excluding
any such substance or mixture that is
in a manufactured product other than
a container used for the transportation
or storage of the substance or mixture.
Thus, any amount of a listed substance
in appendix A or appendix B to this
subpart that is not part of a use system
containing the substance is a con-
trolled substance. If a listed substance
or mixture must first be transferred

1013



§82.3

from a bulk container to another con-
tainer, vessel, or piece of equipment in
order to realize its intended use, the
listed substance or mixture is a ‘‘con-
trolled substance.”” The inadvertent or
coincidental creation of insignificant
quantities of a listed substance in ap-
pendix A or appendix B to this subpart;
during a chemical manufacturing proc-
ess, resulting from unreacted feed-
stock, from the listed substance’s use
as a process agent present as a trace
quantity in the chemical substance
being manufactured, or as an unin-
tended byproduct of research and de-
velopment applications, is not deemed
a controlled substance. Controlled sub-
stances are divided into two classes,
Class I in appendix A to this subpart,
and Class II listed in appendix B to this
subpart. Class I substances are further
divided into eight groups, Group I,
Group II, Group III, Group IV, Group V,
Group VI, Group VII, and Group VIII,
as set forth in appendix A to this sub-
part.

Copenhagen Amendments means the
Montreal Protocol on Substances That
Deplete the Ozone Layer, as amended
at the Fourth Meeting of the Parties to
the Montreal Protocol in Copenhagen
in 1992.

Critical use means a circumstance in
which the following two conditions are
satisfied:

(1) There are no technically and eco-
nomically feasible alternatives or sub-
stitutes for methyl bromide available
that are acceptable from the stand-
point of environment and health and
are suitable to the crops and cir-
cumstances involved, and

(2) The lack of availability of methyl
bromide for a particular use would re-
sult in significant market disruption.

Critical use allowance (CUA) means
the privilege granted by this subpart to
produce or import one (1) kilogram of
methyl bromide for an approved crit-
ical use during the specified control pe-
riod. A person’s critical use allowances
are the total of the allowances ob-
tained under §82.8(c) as may be modi-
fied under §82.12 (transfer of allow-
ances).

Critical use allowance for pre-plant uses
means the privilege granted by this
subpart to produce or import one (1)
kilogram of methyl bromide solely for

40 CFR Ch. | (7-1-15 Edition)

an approved critical use in pre-plant
categories specified in Appendix L to
this subpart during the specified con-
trol period. A person’s critical use al-
lowances for pre-plant uses are the
total of the allowances obtained under
§82.8(c) as may be modified under §82.12
(transfer of allowances).

Critical use allowance for post-harvest
uses means the privilege granted by
this subpart to produce or import one
(1) kilogram of methyl bromide solely
for an approved critical use in post-
harvest categories specified in appen-
dix L to this subpart during the speci-
fied control period. A person’s critical
use allowances for post-harvest uses
are the total of the allowances ob-
tained under §82.8(c) as may be modi-
fied under §82.12 (transfer of allow-
ances).

Critical use allowance (CUA) holder
means an entity to which EPA allo-
cates a quantity of critical use allow-
ances as reflected in §82.8(c) or who re-
ceives a quantity of critical use allow-
ances through a transfer under §82.12.

Critical use methyl bromide means the
class I, Group VI controlled substance
produced or imported through expend-
ing a critical use allowance or that
portion of inventory produced or im-
ported prior to the January 1, 2005
phaseout date that is sold only for ap-
proved critical uses.

Destruction means the expiration of a
controlled substance to the destruction
efficiency actually achieved, unless
considered completely destroyed as de-
fined in this section. Such destruction
does not result in a commercially use-
ful end product and uses one of the fol-
lowing controlled processes approved
by the Parties to the Protocol:

(1) Liquid injection incineration;

(2) Reactor cracking;

(3) Gaseous/fume oxidation;

(4) Rotary Kkiln incineration;

(5) Cement Kiln;

(6) Radio frequency plasma; or

(7) Municipal waste incinerators only
for the destruction of foams.

Distributor of methyl bromide means
the person directly selling a class I,
Group VI controlled substance to an
applicator.

Essential Metered Dose Inhaler (Essen-
tial MDI) means metered dose inhalers
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for the treatment of asthma and chron-
ic obstructive pulmonary disease, ap-
proved by the Food and Drug Adminis-
tration or by another Party’s analo-
gous health authority before December
31, 2000, and considered to be essential
by the Party where the MDI product
will eventually be sold. In addition, if
the MDI product is to be sold in the
U.S., the active moiety contained in
the MDI must be listed as essential at
21 CFR 2.125(e).

Essential-Use Allowances means the
privileges granted by §82.4(n) to
produce class I substances, as deter-
mined by allocation decisions made by
the Parties to the Montreal Protocol
and in accordance with the restrictions
delineated in the Clean Air Act Amend-
ments of 1990.

Essential-Use Chlorofluorocarbons (Es-
sential-use CFCs) are the CFCs (CFC-11,
CFC-12, or CFC-114) produced under the
authority of essential-use allowances
and not the allowances themselves. Es-
sential-use CFCs include CFCs im-
ported or produced by U.S. entities
under the authority of essential-use al-
lowances for use in essential metered
dose inhalers, as well as CFCs imported
or produced by non-U.S. entities under
the authority of privileges granted by
the Parties and the national authority
of another country for use in essential
metered dose inhalers.

Essential-Uses means those uses of
controlled substances designated by
the Parties to the Protocol to be nec-
essary for the health and safety of, or
critical for the functioning of, society;
and for which there are no available
technically and economically feasible
alternatives or substitutes that are ac-
ceptable from the standpoint of envi-
ronment and health. Beginning Janu-
ary 1, 2000 (January 1, 2002 for methyl
chloroform) the essential use designa-
tions for class I substances must be
made in accordance with the provisions
of the Clean Air Act Amendments of
1990.

Ezxport means the transport of virgin
or used controlled substances from in-
side the United States or its territories
to persons outside the United States or
its territories, excluding United States
military bases and ships for on-board
use.

§82.3

Ezxport production allowances means
the privileges granted by §82.18(b) to
produce HCFC-141b for export following
the phaseout of HCFC-141b on January
1, 2003.

Ezxporter means the person who con-
tracts to sell controlled substances for
export or transfers controlled sub-
stances to his affiliate in another coun-
try.

Facility means any process equipment
(e.g., reactor, distillation column) used
to convert raw materials or feedstock
chemicals into controlled substances
or consume controlled substances in
the production of other chemicals.

Foreign state means an entity which
is recognized as a sovereign nation or
country other than the United States
of America.?l

Foreign state complying with, when re-
ferring to a foreign state not Party to
the 1987 Montreal Protocol, the London
Amendment, the Copenhagen Amend-
ment, or the Beijing Amendment,
means any foreign state that has been
determined to be complying with the
1987 Montreal Protocol or the specified
amendments by a Meeting of the Par-
ties.

Foreign state not Party to or Non-Party
means a foreign state that has not de-
posited instruments of ratification, ac-
ceptance, or other form of approval
with the Directorate of the United Na-
tions Secretariat, evidencing the for-
eign state’s ratification of the provi-
sions of the 1987 Montreal Protocol, the
London Amendment, the Copenhagen
Amendment, or the Beijing Amend-
ment, as specified.

Formulator means an entity that dis-
tributes a class II controlled sub-
stance(s) or blends of a class II con-
trolled substance(s) to persons who use
the controlled substance(s) for a spe-
cific application identified in the for-
mulator’s petition for HCFC-141b ex-
emption allowances.

HCFC-141b exemption allowances
means the privileges granted to a
HCFC-141b formulator; an agency, de-
partment, or instrumentality of the
U.S.; or a non-governmental space ve-
hicle entity by this subpart to order
production of or to import HCFC-141b,

1Taiwan is not considered a foreign state.
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as determined in accordance with
§82.16(h).

Heel means the amount of a con-
trolled substance that remains in a
container after it is discharged or off-
loaded (that is no more than ten per-
cent of the volume of the container).

Hydrostatic testing means checking a
gas pressure vessel for leaks or flaws.
The vessel is filled with a nearly in-
compressible liquid—usually water or
oil—and examined for leaks or perma-
nent changes in shape.

Import means to land on, bring into,
or introduce into, or attempt to land
on, bring into, or introduce into any
place subject to the jurisdiction of the
United States whether or not such
landing, bringing, or introduction con-
stitutes an importation within the
meaning of the customs laws of the
United States, with the following ex-
emptions:

(1) Off-loading used or excess con-
trolled substances or controlled prod-
ucts from a ship during servicing,

(2) Bringing controlled substances
into the U.S. from Mexico where the
controlled substance had been admit-
ted into Mexico in bond and was of U.S.
origin, and

(3) Bringing a controlled product into
the U.S. when transported in a consign-
ment of personal or household effects
or in a similar non-commercial situa-
tion normally exempted from U.S. Cus-
toms attention.

Importer means any person who im-
ports a controlled substance or a con-
trolled product into the United States.
“Importer” includes the person pri-
marily liable for the payment of any
duties on the merchandise or an au-
thorized agent acting on his or her be-
half. The term also includes, as appro-
priate:

(1) The consignee;

(2) The importer of record (listed on
U.S. Customs Service forms for im-
ported controlled substances, used con-
trolled substances or controlled prod-
ucts);

(3) The actual owner; or

(4) The transferee, if the right to
draw merchandise in a bonded ware-
house has been transferred.

Individual shipment means the Kkilo-
grams of a used controlled substance
for which a person may make one (1)
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U.S. Customs entry as, as identified in
the non-objection letter from the Ad-
ministrator under §§82.13(g) and
82.24(c)(4).

Interstate commerce means the dis-
tribution or transportation of any con-
trolled substance between one state,
territory, possession or the District of
Columbia, and another state, territory,
possession or the District of Columbia,
or the sale, use or manufacture of any
controlled substance in more than one
state, territory, possession or District
of Columbia. The entry points for
which a controlled substance is intro-
duced into interstate commerce are the
release of a controlled substance from
the facility in which the controlled
substance was manufactured, the entry
into a warehouse from which the do-
mestic manufacturer releases the con-
trolled substance for sale or distribu-
tion, and at the site of United States
customs clearance.

Limiting critical condition means the
regulatory, technical, and economic
circumstances listed in Column C of
Appendix L to this subpart that estab-
lish conditions of critical use for meth-
y1l bromide in a fumigation area.

Location of use means the geographic
area (such as a state, region, or the en-
tire United States) covered by an appli-
cation for a critical use exemption in
which the limiting critical condition
may occur.

London Amendments means the Mon-
treal Protocol, as amended at the Sec-
ond Meeting of the Parties to the Mon-
treal Protocol in London in 1990.

Manufactured, for an appliance,
means the date upon which the appli-
ance’s refrigerant circuit is complete,
the appliance can function, the appli-
ance holds a full refrigerant charge,
and the appliance is ready for use for
its intended purposes; and for a pre-
charged appliance component, means
the date that such component is com-
pletely produced by the original equip-
ment manufacture, charged with re-
frigerant, and is ready for initial sale
or distribution in interstate commerce.

Montreal  Anniversary amendments
means the Montreal Protocol, as
amended at the Ninth Meeting of the
Parties to the Montreal Protocol in
Montreal in 1997.
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Montreal Protocol means the Montreal
Protocol on Substances that Deplete
the Ozone Layer, a protocol to the Vi-
enna Convention for the Protection of
the Ozone Layer, including adjust-
ments adopted by the Parties thereto
and amendments that have entered
into force.

1987 Montreal Protocol means the
Montreal Protocol, as originally adopt-
ed by the Parties in 1987.

Non-Objection notice means the privi-
lege granted by the Administrator to
import a specific individual shipment
of used controlled substance in accord-
ance with §§82.13(g) and 82.24(c)(3) and
4).

Party means a foreign state that has
deposited instruments of ratification,
acceptance, or other form of approval
with the Directorate of the United Na-
tions Secretariat, evidencing the for-
eign state’s ratification of the provi-
sions of the 1987 Montreal Protocol, the
London Amendment, the Copenhagen
Amendment, or the Beijing Amend-
ment, as specified. (For ratification
status, see: http://ozone.unep.org/
new site/en/
treaty ratification status.php.)

Person means any individual or legal
entity, including an individual, cor-
poration, partnership, association,
state, municipality, political subdivi-
sion of a state, Indian tribe; any agen-
cy, department, or instrumentality of
the United States; and any officer,
agent, or employee thereof.

Plant means one or more facilities at
the same location owned by or under
common control of the same person.

Preshipment applications, with respect
to class I, Group VI controlled sub-
stances, are those non-quarantine ap-
plications applied within 21 days prior
to export to meet the official require-
ments of the importing country or ex-
isting official requirements of the ex-
porting country. Official requirements
are those which are performed by, or
authorized by, a national plant, ani-
mal, environmental, health or stored
product authority.

Production means the manufacture of
a controlled substance from any raw
material or feedstock chemical, but
does not include:

§82.3

(1) The manufacture of a controlled
substance that is subsequently trans-
formed;

(2) The reuse or recycling of a con-
trolled substance;

(3) Amounts that are destroyed by
the approved technologies; or

(4) Amounts that are spilled or vent-
ed unintentionally.

Production allowances means the
privileges granted by this subpart to
produce controlled substances; how-
ever, production allowances may be
used to produce controlled substances
only in conjunction with consumption
allowances. A person’s production al-
lowances for class I substances are the
total of the allowances obtained under
§§82.5, 82.7 and 82.9, and as may be
modified under §82.12 (transfer of al-
lowances). A person’s production allow-
ances for class II controlled substances
are the total of the allowances ob-
tained under §82.17 and as may be
modified under §§82.18 and 82.23.

Quarantine applications, with respect
to class I, Group VI controlled sub-
stances, are treatments to prevent the
introduction, establishment and/or
spread of quarantine pests (including
diseases), or to ensure their official
control, where: (1) Official control is
that performed by, or authorized by, a
national (including state, tribal or
local) plant, animal or environmental
protection or health authority; (2)
quarantine pests are pests of potential
importance to the areas endangered
thereby and not yet present there, or
present but not widely distributed and
being officially controlled. This defini-
tion excludes treatments of commod-
ities not entering or leaving the United
States or any State (or political sub-
division thereof).

Source facility means the location at
which a used controlled substance was
recovered from a piece of equipment,
including the name of the company re-
sponsible for, or owning the piece of
equipment, a contact person at the lo-
cation, the mailing address for that
specific location, and a phone number
and a fax number for the contact per-
son at the location.
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Space vehicle means a man-made de-
vice, either manned or unmanned, de-
signed for operation beyond earth’s at-
mosphere. This definition includes in-
tegral equipment such as models,
mock-ups, prototypes, molds, jigs, tool-
ing, hardware jackets, and test cou-
pons. Also included is auxiliary equip-
ment associated with tests, transport,
and storage, which through contamina-
tion can compromise the space vehicle
performance.

Third party applicator means an appli-
cator of critical use methyl bromide
who fumigates or treats commodities,
structures, crops, or land on behalf of
an approved critical user.

Transform means to use and entirely
consume (except for trace quantities) a
controlled substance in the manufac-
ture of other chemicals for commercial
purposes.

Transhipment means the continuous
shipment of a controlled substance,
from a foreign state of origin through
the United States or its territories, to
a second foreign state of final destina-
tion, as long as the shipment does not
enter into United States jurisdiction. A
transhipment, as it moves through the
United States or its territories, cannot
be re-packaged, sorted or otherwise
changed in condition.

Unexpended Article 5 allowances means
Article 5 allowances that have not been
used. At any time in any control period
a person’s unexpended Article 5 allow-
ances are the total of the level of Arti-
cle 5 allowances the person has author-
ization under this subpart to hold at
that time for that control period,
minus the level of controlled sub-
stances that the person has produced in
that control period until that time.

Unexpended consumption allowances
means consumption allowances that
have not been used. At any time in any
control period a person’s unexpended
consumption allowances are the total
of the level of consumption allowances
the person has authorization under this
subpart to hold at that time for that
control period, minus the level of con-
trolled substances that the person has
produced or imported (not including
transhipments and used controlled sub-
stances) in that control period until
that time.
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Unexpended critical use allowances
(CUA) means critical use allowances
against which methyl bromide has not
yet been produced or imported. At any
time in any control period a person’s
unexpended critical use allowances are
the total of the level of critical use al-
lowances the person holds at that time
for that control period, minus the level
of class I, Group VI controlled sub-
stances that the person has produced
or has imported solely for approved
critical uses in that control period.

Unexpended destruction and trans-
formation credits means destruction and
transformation credits that have not
been used. At any time in any control
period a person’s unexpended destruc-
tion and transformation credits are the
total of the level of destruction and
transformation credits the person has
authorization under this subpart to
hold at that time for that control pe-
riod, minus the level of controlled sub-
stances that the person has produced
or imported (not including
transhipments and used controlled sub-
stances) in that control period until
that time.

Unexpended essential-use allowances
means essential-use allowances that
have not been used. At any time in any
control period a person’s unexpended
essential-use allowances are the total
of the level of essential-use allowances
the person has authorization under this
subpart to hold at that time for that
control period, minus the level of con-
trolled substances that the person has
imported or had produced in that con-
trol period until that time.

Unexpended export production allow-
ances means export production allow-
ances that have not been used. A per-
son’s unexpended export production al-
lowances are the total of the quantity
of the export production allowances
the person has authorization under
§82.18(h) to hold for that control pe-
riod, minus the quantity of class II
controlled substances that the person
has produced at that time during the
same control period.

Unexpended HCFC-141b exemption al-
lowances means HCFC-141b exemption
allowances that have not been used. A
person’s unexpended HCFC-141b exemp-
tion allowances are the total of the
quantity of the HCFC-141b exemption
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allowances the person has authoriza-
tion under §82.16(h) to hold for that
control period, minus the quantity of
HCFC-141b that the person has had pro-
duced or has had imported at that time
during the same control period.

Unexpended  production  allowances
means production allowances that have
not been used. At any time in any con-
trol period a person’s unexpended pro-
duction allowances are the total of the
level of production allowances he has
authorization under this subpart to
hold at that time for that control pe-
riod, minus the level of controlled sub-
stances that the person has produced in
that control period until that time.

Use of a class II controlled substance,
for the purposes of §82.15 of this sub-
part, includes but is not limited to, use
in a manufacturing process, use in
manufacturing a product, intermediate
uses such as formulation or packaging
for other subsequent uses, and use in
maintaining, servicing, or repairing an
appliance or other piece of equipment.
Use of a class II controlled substance
also includes use of that controlled
substance when it is removed from a
container used for the transportation
or storage of the substance but does
not include use of a manufactured
product containing a controlled sub-
stance.

Used controlled substances means con-
trolled substances that have been re-
covered from their intended use sys-
tems (may include controlled sub-
stances that have been, or may be sub-
sequently, recycled or reclaimed).

[60 FR 24986, May 10, 1995]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §82.3, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§82.4 Prohibitions for class I con-
trolled substances.

(a)(1) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class I,
Group VI controlled substances, no per-
son may produce, at any time in any
control period, (except that are trans-
formed or destroyed domestically or by
a person of another Party) in excess of
the amount of unexpended production
allowances or unexpended Article 5 al-

§82.4

lowances for that substance held by
that person under the authority of this
subpart at that time for that control
period. Every kilogram of excess pro-
duction constitutes a separate viola-
tion of this subpart.

(2) Effective January 1, 2003, produc-
tion of class I, Group VI controlled sub-
stances is not subject to the prohibi-
tions in paragraph (a)(1) of this section
if it is solely for quarantine or
preshipment applications as defined in
this subpart.

(b)(1) Effective January 1, 1996, for
any Class I, Group I, Group II, Group
III, Group IV, Group V or Group VII
controlled substances, and effective
January 1, 2005 for any Class I, Group
VI controlled substances, and effective
August 18, 2003, for any Class I, Group
VIII controlled substance, no person
may produce, at any time in any con-
trol period (except that are trans-
formed or destroyed domestically or by
a person of another Party) in excess of
the amount of conferred unexpended
essential use allowances or exemp-
tions, or in excess of the amount of un-
expended critical use allowances, or in
excess of the amount of unexpended Ar-
ticle 5 allowances as allocated under
§82.9 and §82.11, as may be modified
under §82.12 (transfer of allowances) for
that substance held by that person
under the authority of this subpart at
that time for that control period.
Every kilogram of excess production
constitutes a separate violation of this
subpart.

(2) Effective January 1, 2005, produc-
tion of class I, Group VI controlled sub-
stances is not subject to the prohibi-
tions in paragraph (b)(1) of this section
if it 1is solely for quarantine or
preshipment applications as defined in
this subpart, or it is solely for export
to satisfy critical uses authorized by
the Parties for that control period.

(c)(1) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class I,
Group VI controlled substances, no per-
son may produce or (except for
transhipments, heels or used controlled
substances) import, at any time in any
control period, (except for controlled
substances that are transformed or de-
stroyed) in excess of the amount of un-
expended consumption allowances held
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by that person under the authority of
this subpart at that time for that con-
trol period. Every kilogram of excess
production or importation (other than
transhipments, heels or used controlled
substances) constitutes a separate vio-
lation of this subpart.

(2) Effective January 1, 2003, produc-
tion and import of class I, Group VI
controlled substances is not subject to
the prohibitions in paragraph (c)(1) of
this section if it is solely for quar-
antine or preshipment applications as
defined in this subpart.

(d) BEffective January 1, 1996, for any
class I, Group I, Group II, Group III,
Group IV, Group V, or Group VII con-
trolled substances, and effective Janu-
ary 1, 2005, for any class I, Group VI
controlled substance, and effective Au-
gust 18, 2003, for any class I, Group VIII
controlled substance, no person may
import (except for transhipments or
heels), at any time in any control pe-
riod, (except for controlled substances
that are transformed or destroyed) in
excess of the amount of unexpended es-
sential use allowances or exemptions,
or in excess of unexpended critical use
allowances, for that substance held by
that person under the authority of this
subpart at that time for that control
period. Every kilogram of excess im-
portation (other than transhipments or
heels) constitutes a separate violation
of this subpart. It is a violation of this
subpart to obtain unused class I con-
trolled substances under the general
laboratory exemption in excess of ac-
tual need and to recycle that material
for sale into other markets.

(e) Effective January 1, 1996, no per-
son may place an order by conferring
essential-use allowances for the pro-
duction of the class I controlled sub-
stance, at any time in any control pe-
riod, in excess of the amount of unex-
pended essential-use allowances, held
by that person under the authority of
this subpart at that time for that con-
trol period. Effective January 1, 1996,
no person may import a class I con-
trolled substance with essential-use al-
lowances, at any time in any control
period, in excess of the amount of un-
expended essential-use allowances, held
by that person under the authority of
this subpart at that time for that con-
trol period. No person may import or
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place an order for the production of a
class I controlled substance with essen-
tial-use allowances, at any time in any
control period, other than for the class
I controlled substance(s) for which
they received essential-use allowances
under paragraph (u) of this section.
Every kilogram of excess production
ordered in excess of the unexpended es-
sential-use allowances conferred to the
producer constitutes a separate viola-
tion of this subpart. Every kilogram of
excess import in excess of the unex-
pended essential-use allowances held at
that time constitutes a separate viola-
tion of this subpart.

(f) Effective January 1, 1996, no per-
son may place an order by conferring
transformation and destruction credits
for the production of the class I con-
trolled substance, at any time in any
control period, in excess of the amount
of transformation and destruction
credits, held by that person under the
authority of this subpart at that time
for that control period. Effective Janu-
ary 1, 1996, no person may import class
I controlled substance, at any time in
any control period, in excess of the
amount of transformation and destruc-
tion credits, held by that person under
the authority of this subpart at that
time for that control period. No person
may import or place an order for the
production of a class I controlled sub-
stance with transformation and de-
struction credits, at any time in any
control period, other than for the class
I controlled substance(s) for which
they received transformation and de-
struction credits as under §82.9(f).
Every kilogram of excess production
ordered in excess of the unexpended
transformation and destruction credits
conferred to the producer constitutes a
separate violation of this subpart.
Every kilogram of excess import in ex-
cess of the unexpended transformation
and destruction credits held at that
time constitutes a separate violation of
this subpart.

(g) Effective January 1, 1996, the U.S.
total production and importation of a
class I controlled substance (except
Group VI) as allocated under this sec-
tion for essential-use allowances and
exemptions, and as obtained under
§82.9 for destruction and trans-
formation credits, may not, at any
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time, in any control period until Janu-
ary 1, 2000, exceed the percent limita-
tion of baseline production in appendix
H of this subpart, as set forth in the
Clean Air Act Amendments of 1990. No
person shall cause or contribute to the
U.S. exceedance of the national limit
for that control period.

(h) No person may sell in the U.S.
any Class I controlled substance pro-
duced explicitly for export to an Arti-
cle 5 country.

(i) Effective January 1, 1995, no per-
son may import, at any time in any
control period, a heel of any class I
controlled substance that is greater
than 10 percent of the volume of the
container in excess of the amount of
unexpended consumption allowances,
or unexpended destruction and trans-
formation credits held by that person
under the authority of this subpart at
that time for that control period.
Every kilogram of excess importation
constitutes a separate violation of this
subpart.

(j) Effective January 1, 1995, no per-
son may import, at any time in any
control period, a used class I controlled
substance, except for Group II used
controlled substances shipped in air-
craft halon bottles for hydrostatic test-
ing, without having received a non-ob-
jection notice from the Administrator
in accordance with §82.13(g)(2) and (3).
A person who receives a non-objection
notice for the import of an individual
shipment of used controlled substances
may not transfer or confer the right to
import, and may not import any more
than the exact quantity, in kilograms,
of the used controlled substance cited
in the non-objection notice. Every
kilogram of importation of used con-
trolled substance in excess of the quan-
tity cited in the non-objection notice
issued by the Administrator in accord-
ance with §82.13(g)(2) and (3) con-
stitutes a separate violation.

(k)(1) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class I,
Group VI controlled substances, a per-
son may not use production allowances
to produce a quantity of a class I con-
trolled substance unless that person
holds under the authority of this sub-
part at the same time consumption al-
lowances sufficient to cover that quan-
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tity of class I controlled substances nor
may a person use consumption allow-
ances to produce a quantity of class I
controlled substances unless the person
holds under authority of this subpart
at the same time production allow-
ances sufficient to cover that quantity
of class I controlled substances. How-
ever, prior to January 1, 1996, for all
class I controlled substances, and prior
to January 1, 2005, for class I, Group VI
controlled substances, only consump-
tion allowances are required to import,
with the exception of transhipments,
heels, and used controlled substances.
Effective January 1, 1996, for all Groups
of class I controlled substances, except
Group VI, only essential use allow-
ances or exemptions are required to
import class I controlled substances,
with the exception of transhipments,
heels, used controlled substances, and
essential use CFCs.

(2) Notwithstanding paragraph (k)(1)
of this section, effective January 1,
2003, for class I, Group VI controlled
substances, consumption allowances
are not required to import quantities
solely for quarantine or preshipment
applications as defined in this subpart.

(1) Every kilogram of a controlled
substance, and every controlled prod-
uct, imported or exported in contraven-
tion of this subpart constitutes a sepa-
rate violation of this subpart. No per-
son may:

(1) Import or export any quantity of
a controlled substance listed in class I,
Group I or Group II, in appendix A to
this subpart from or to any foreign
state not Party to the 1987 Montreal
Protocol unless that foreign state is
complying with the 1987 Montreal Pro-
tocol (For ratification status, see:
http://ozone.unep.org/mew _site/en/
treaty ratification status.php);

(2) Import or export any quantity of
a controlled substance listed in class I,
Group III, Group IV, or Group V, in ap-
pendix A to this subpart, from or to
any foreign state not Party to the Lon-
don Amendment, unless that foreign
state is complying with the London
Amendment (For ratification status,
see: hitp://ozone.unep.org/mew site/en/
treaty ratification status.php); or

(3) Import a controlled product, as
noted in appendix D, annex 1 to this
subpart, from any foreign state not
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Party to the 1987 Montreal Protocol,
unless that foreign state is complying
with the 1987 Montreal Protocol (For
ratification status, see: http://
ozone.unep.org/new _site/en/

treaty ratification status.php).

(4) Import or export any quantity of
a controlled substance listed in class I,
Group VII, in appendix A to this sub-
part, from or to any foreign state not
Party to the Copenhagen Amendment,
unless that foreign state is complying
with the Copenhagen Amendment (For
ratification status, see: http://
ozone.unep.org/new _site/en/
treaty ratification status.php).

(5) Import or export any quantity of
a controlled substance listed in class I,
Group VI, in appendix A to this sub-
part, from or to any foreign state not
Party to the Copenhagen Amendment
unless that foreign state is complying
with the Copenhagen Amendment (For
ratification status, see: http://
ozone.unep.org/new _site/en/
treaty ratification status.php).

(6) Import or export any quantity of
a controlled substance listed in class I,
Group VIII, in appendix A to this sub-
part, from or to any foreign state not
Party to the Beijing Amendment, un-
less that foreign state is complying
with the Beijing Amendment (For rati-
fication status, see: http://
ozone.unep.org/new _site/en/
treaty ratification status.php).

(m) Effective October 5, 1998, no per-
son may export a controlled product to
a Party listed in appendix J of this sub-
part in any control period after the
control period in which EPA publishes
a notice in the FEDERAL REGISTER list-
ing that Party in appendix J of this
subpart. EPA will publish a notice in
the FEDERAL REGISTER that lists a
Party in appendix J if the Party for-
mally presents to the U.S. a govern-
ment document through its embassy in
the United States stating that it has
established a ban on the import of con-
trolled products and a ban on the man-
ufacture of those same controlled prod-
ucts.

(n) No person may use class I con-
trolled substances produced or im-
ported under the essential use exemp-
tion for any purpose other than those
set forth in this paragraph. Effective
January 1, 1996, essential-use allow-
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ances are apportioned to a person
under §82.8(a) and (b) for the exempted
production or importation of specified
class I controlled substances solely for
the purposes listed in paragraphs
(n)(1)(i) through (iii) of this section.

(1) Essential-uses for the production
or importation of controlled substances
as agreed to by the Parties to the Pro-
tocol and subject to the periodic revi-
sion of the Parties are:

(i) Metered dose inhalers (MDIs) for
the treatment of asthma and chronic
obstructive pulmonary disease that
were approved by the Food and Drug
Administration before December 31,
2000.

(i1) Space Shuttle—solvents.

(iii) Essential laboratory and analyt-
ical uses (defined in appendix G of this
subpart).

(2) Any person acquiring unused class
I controlled substances produced or im-
ported under the authority of essen-
tial-use allowances or the essential-use
exemption granted in §82.8 to this sub-
part for use in anything other than an
essential-use (i.e., for uses other than
those specifically listed in paragraph
(n)(1) of this section) is in violation of
this subpart. Each Kkilogram of unused
class I controlled substance produced
or imported under the authority of es-
sential-use allowances or the essential-
use exemption and used for a non-es-
sential use is a separate violation of
this subpart. Any person selling unused
class I controlled substances produced
or imported under authority of essen-
tial-use allowances or the essential-use
exemption for uses other than an es-
sential-use is in violation of this sub-
part. Each kilogram of unused class I
controlled substances produced or im-
ported under authority of essential-use
allowances or the essential-use exemp-
tion and sold for a use other than an
essential-use is a separate violation of
this subpart. It is a violation of this
subpart to obtain unused class I con-
trolled substances under the exemption
for laboratory and analytical uses in
excess of actual need and to recycle
that material for sale into other mar-
kets.

(0) [Reserved]

(p) Critical Use Exemption: With re-
spect to class I, Group VI substances
(methyl bromide):
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(1) No person shall sell critical use
methyl bromide without first receiving
a certification from the purchaser that
the quantity purchased will be sold or
used solely for an approved critical use.
Every kilogram of critical use methyl
bromide sold without first obtaining
such certification constitutes a sepa-
rate violation of this subpart.

(2) For approved critical users, each
action associated with each 200 Kkilo-
grams of critical use methyl bromide
for the following subparagraphs con-
stitutes a separate violation of this
subpart.

(i) No person shall take possession of
quantities of critical use methyl bro-
mide or acquire fumigation services
using quantities of critical use methyl
bromide without first completing the
appropriate certification in accordance
with the requirements in §82.13.

(ii) No person who purchases critical
use methyl bromide may use such
quantities for a use other than the
specified critical use listed in column
A and the specified location of use in
column B of appendix L to this sub-
part.

(iii) No person who purchases critical
use methyl bromide produced or im-
ported with expended critical use al-
lowances for pre-plant uses, may use
such quantities for other than the pre-
plant uses as specified in column A and
column B of appendix L to this sub-
part.

(iv) No person who purchases critical
use methyl bromide produced or im-
ported with expended critical use al-
lowances for post-harvest uses, may
use such quantities for other than the
post-harvest uses as specified in col-
umn A and column B of appendix L to
this subpart.

(v) No person who uses critical use
methyl bromide on a specific field or
structure may concurrently or subse-
quently use non-critical use methyl
bromide on the same field or structure

Controlled substance

(a) For Group I controlled substances:

Laroche Chemicals

Allied-Signal, Inc ..
E.I. DuPont de Nemours & Co
Elf Atochem, N.A ..

§82.5

for the same use (as defined in column
A and column B of appendix L) in the
same control period, excepting methyl
bromide used under the quarantine and
pre-shipment exemption.

(vi) No person who purchases critical
use methyl bromide during the control
period shall use that methyl bromide
on a field or structure for which that
person has used non-critical use meth-
y1 bromide for the same use (as defined
in columns A and B of appendix L) in
the same control period, excepting
methyl bromide used under the quar-
antine and pre-shipment exemption,
unless, subsequent to that person’s use
of the non-critical use methyl bromide,
that person becomes subject to a prohi-
bition on the use of methyl bromide al-
ternatives due to the reaching of a
local township limit described in ap-
pendix L of this part, or becomes an ap-
proved critical user as a result of rule-
making.

(1) Emergency use exemption.
served]

[60 FR 24986, May 10, 1995]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §82.4, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

[Re-

§82.5 Apportionment of baseline pro-
duction allowances for class I con-
trolled substances.

Persons who produced controlled sub-
stances in Group I or Group II in 1986
are apportioned baseline production al-
lowances as set forth in paragraphs (a)
and (b) of this section. Persons who
produced controlled substances in
Group III, IV, or V in 1989 are appor-
tioned baseline production allowances
as set forth in paragraphs (c), (d), and
(e) of this section. Persons who pro-
duced controlled substances in Group
VI and VII in 1991 are apportioned base-
line allowances as set forth in para-
graphs (f) and (g) of this section.

Allowances

Person (kg)

23,082,358
33,830,000
21,821,500
12,856,364

1023



§82.6

40 CFR Ch. | (7-1-15 Edition)

Controlled substance Person Allowances
(kg)

Allied-Signal, INC ...c.vvieeiriiiieeiieie e aeanns 35,699,776
E.I. DuPont de Nemours & Co .. 64,849,000
Elf Atochem, N.A .........cooeeenns 31,089,807

CFC-113 ..oiiiiiiiiiiiieieeennes Laroche Chemicals 15,330,909
Allied-Signal, INC .....coueevnnennns 21,788,896

CFC-114 ..oiiiiiiiiiiiieeieeennes E.I. DuPont de Nemours & CO .....cceuveevniiinieineiinnennnne. 58,553,000
Allied-Signal, INC ...c.vvveririiiiieiieieeeeeeeeeae e aeaaens 1,488,569

CFC-115 ..iiiiiiiiiieeeeene E.I. DuPont de Nemours & Co .. 4,194,000
E.I. DuPont de Nemours & Co 4,176,000

(b) For Group II controlled substances:

Halon-1211 ........cccvevnennnnenn. Great Lakes Chemical COrp .....oocvevvvvininiiienenenenannnnes 826,487
ICI Americas, Inc ............. 2,135,484

Halon-1301 ........ccveevnennnene E.I. DuPont de Nemours & Co . 3,220,000
Great Lakes Chemical COrp .....oocvevivvininiiienininenennnne. 1,766,850

Halon-2402

(c) For Group III controlled substances:

CFC-13 oo Allied-Signal, INC ...ovevuiiiiiiiieeiieiie e 127,125
E.I. DuPont de Nemours & Co .. 187,831
Elf Atochem, N.A .........cooeeeeee 3,992
Great Lakes Chemical Corp 56,381
Laroche Chemicals .......ccooeeviiiiiiiiiiiiiiiiiniineiieennees 29,025

CFC-111

CFC-112

CFC-211 E.I. DuPont de Nemours & Co 11

CFC-212 ..coivniiiiiiiiiinenns E.I. DuPont de Nemours & Co .. 11

CFC-213 .ioiiiiiiieiieeieeennns E.I. DuPont de Nemours & Co 11

CFC-214 ..oviiiiiiiiiieieeenne E.I. DuPont de Nemours & Co 11

CFC-215 ..ovviiniiiiiiiiniiniinenns E.I. DuPont de Nemours & Co .. 511
Halocarbon Products Corp ....... 1,270

CFC-216 E.I. DuPont de Nemours & Co .. 170,574

CFC-217 E.I. DuPont de Nemours & Co 511

(d) For Group IV controlled substances:

CCLly wuviinieiieeiiei e AKkzo Chemicals, INC ...vevuiiiiiiiiieiieiieeieeieeiee e 7,873,615
Degussa Corporation ............. 26,546
Dow Chemical Company, USA . 18,987,747
E.I. DuPont de Nemours & Co .. 9,099
Hanlin Chemicals-WV, Inc .. 219,616
ICI Americas, Inc ............. 853,714
Occidental Chemical Corp 1,059,358
Vulcan ChemicalS .......ccooveiiviiiiiiiiiiiiiiiiiiineineieennes 21,931,987

(e) For Group V controlled substances:

Methyl Chloroform .......... Dow Chemical Company, USA ....ccccoiviiiiiiiiineenennnn. 168,030,117
E.I. DuPont de Nemours & CO ......ccvevviviiiiiiennennennnnns 2
PPG Industries, Inc . 57,450,719
Vulcan ChemicalS ....c.ocoeveiiiiiiiniiiiiiieiieieieieieieeaeaeanaes 89,689,064

(f) For Group VI controlled substances:

Methyl Bromide ............... Great Lakes Chemical Corporation ................cceuen.e. 19,945,788
Ethyl Corporation .........ccocveviiiiiiiiiiiieeeeeeeeenns 8,233,894

(g) For Group VII controlled substances:

HBFC 22B1-1 ....cccovnvnnennnen. Great Lakes Chemical Corporation .................c..e... 46,211

[60 FR 24986, May 10, 1995, as amended at 68 FR 2848, Jan. 21, 2003]

§82.6 Apportionment of baseline con-
sumption allowances for class I con-
trolled substances.

Persons who produced, imported, or
produced and imported controlled sub-

stances in Group I or Group II in 1986
are apportioned chemical-specific base-
line consumption allowances as set
forth in paragraphs (a) and (b) of this
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section. Persons who produced, im-
ported, or produced and imported con-
trolled substances in Group III, Group
IV, or Group V in 1989 are apportioned
chemical-specific baseline consumption
allowances as set forth in paragraphs
(c), (d) and (e) of this section. Persons

§82.6

who produced, imported, or produced
and imported controlled substances in
Group VI or VII in 1991 are apportioned
chemical specific baseline consumption
allowances as set forth in paragraphs
(f) and (g) of this section.

Controlled substance Person Allowances
(kg)
(a) For Group I controlled substances:
CFC-11 .iiiiiiiiiiiieiieeieeene Allied-Signal, INC c..vveruiiiniiiiiiieiie e 22,683,833
E.I. DuPont de Nemours & CO .....oeevvviviiiniiininienenannnn. 32,054,283
Elf Atochem, N.A ........ccoooeeneeee. 21,740,194
Hoechst Celanese Corporation . 185,396
ICI Americas, Inc .........c...c.... 1,673,436
Kali-Chemie Corporation . 82,500
Laroche Chemicals .............. 12,695,726
National Refrigerants, Inc 693,707
Refricentro, Inc ........ccoevevivenininnnn. 160,697
Sumitomo Corporation of America 5,800
CFC-12 ..o Allied-Signal, INC ...oeevvvevnveenneinnenns 35,236,397
E.I. DuPont de Nemours & CO ...coeevvviviniiiiiiienenennnn. 61,098,726
EIf Atochem, NLA .o 32,403,869
Hoechst Celanese Corporation . 138,865
ICI Americas, InC .......c..c...oee. 1,264,980
Kali-Chemie Corporation ...........ccoevevivviiininniiinennnnnns 355,440
Laroche Chemicals .......ccceeeviiuiiiiiiiiiiiiiiiiniiciieennees 15,281,553
National Refrigerants, Inc 2,375,384
Refricentro, Inc ................ 242,526
CFC-113 .ooiiiiiieiieeieeennns Allied-Signal, Inc .. 18,241,928
E.I. DuPont de Nemours & Co 49,602,858
Elf Atochem, N.A .........cooeeeens 244,908
Holchem .............. 265,199
ICI Americas, Inc .. 2,399,700
Refricentro, Inc ................... 37,385
Sumitomo Corp. of America . 280,163
CFC-114 .coiiiiiiiiiiiieieeenns Allied-Signal, INC c..overuiiiiiiiiieiieii et 1,429,582
E.I. DuPont de Nemours & CO ......ccceeevniivnienniennnennnen. 3,686,103
Elf Atochem, N.A 22,880
ICI Americas, Inc 32,930
CFC-115 ..iiviiiiiiiiiiiiieeenns E.I. DuPont de Nemours & CO ....cocevevvieniineinennennennenns 2,764,109
EIf Atochem, N.A oo 633,007
Hoechst Celanese Corporation . 8,893
ICI Americas, Inc .........c........ 2,366,351
Laroche Chemicals ... 135,520
Refricentro, INC ....cooviniiiiii e, 27,337
(b) For Group II controlled substances:
Halon-1211 ..........ccceeveiinnnns Elf Atochem, N.A ..ot 411,292
Great Lakes Chemical Corp 772,775
ICI Americas, INC oo 2,116,641
Kali-Chemie Corporation ..........cccceceiiiiiiiiiiininnennnn. 330,000
Halon-1301 .........coovnvnvnnnen. E.I. DuPont de Nemours & Co 2,772,917
Elf Atochem, N.A .........cooeeeees 89,255
Great Lakes Chemical Corp .. 1,744,132
Kali-Chemie Corporation .... 54,380
Halon-2402 .........cceevnvenenen. Ausimont ........oiiiiiiiiininn 34,400
Great Lakes Chemical COrp .....coevveviniinieniiniinennennens 15,900
(c) For Group III controlled substances:
CFC-13 .o Allied-Signal, IncC .................. 127,124
E.I. DuPont de Nemours & Co 158,508
Elf Atochem, N.A .................. 3,992
Great Lakes Chemical COTD ...cvvvvvvininininiiiiieianenenannns 56,239
ICI Americas, INC ..oooiiiiiiiiiiiceeeeeeeeeeeeeeaae 5,855
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Controlled substance Person Allowances
(kg)
Laroche Chemicals .......cccoceviiiiiiiiiiiiiiiiiiiniiciieennees 29,025
National Refrigerants, InC .......ccoeveviiiiiiiiiiiiiininnnnnn. 16,665
CFC-111

CFC-112 ..o, Sumitomo Corp of AmMerica ........coceevvvviiniininininnennns 5,912
TG (USA) Corporation .......... 9,253
CFC-211 E.I. DuPont de Nemours & Co .. 11
CFC-212 .... E.I. DuPont de Nemours & Co .. 11
CFC-213 .... E.I. DuPont de Nemours & Co .. 11
CFC-214 .... E.I. DuPont de Nemours & Co .. 11
CFC-215 E.I. DuPont de Nemours & Co 511
Halocarbon Products COrp .....ccveveeiveiiiiiniiiiieeienennnns 1,270
CFC-216 ..oovvvvneiineiineeiieeannns E.I. DuPont de Nemours & Co .. 170,574
CEFC-21T .iviiiiiiiieiiiieieeennes E.I. DuPont de Nemours & Co 511

(d) For Group IV controlled substances:
(10 PN Crescent Chemical CO ....ccoceveviiiiiiiiiiiiiiiiiiiiiiicieane, 56
Degussa Corporation ..........coeeviviiiiiiiiiiiiiiiiiieeennn, 12,466
Dow Chemical Company, USA . 8,170,561
E.I. DuPont de Nemours & Co .. 26,537
Elf Atochem, N.A .........coeeeenns 41
Hanlin Chemicals-WV, Inc .... 103,133
Hoechst Celanese Corporation . 3
ICC Chemical COTD ..vevnerrnriiiieiieeiieeieeieeiieeeieeeieeanees 1,173,723
ICI Americas, INC ....coviiiiiiiiiiiiii e 855,466
Occidental Chemical Corp ........... 497,478
Sumitomo Corporation of America ..........c..ceeeuvnennnn. 9

(e) For Group V controlled substances:
Methyl Chloroform .......... 3V Chemical COTD ..uiviviininiiiieeiieeeeieee e e e aeanens 3,528
ACEEX, INC i e 50,171
Atochem North America ....... 74,355
Dow Chemical Company, USA . 125,200,200
E.I. DuPont de Nemours & Co .. 2
IBM oo 2,026
ICI Americas, Inc 14,179,850
Laldlaw ..o e 420,207
PPG INAUSEIIes .ovininiiiii e 45,254,115
Sumitomo ..........c........ 1,954
TG (USA) Corporation ..... 7,073
Unitor Ships Service, Inc . 14,746
Vulcan Chemicals .....c.ccoeveiiviiiiiiiiiiiiiiiiiiiiniincieenns 70,765,072

(f) For Group VI controlled substances:
Methyl Bromide ............... Great Lakes Chemical Corporation .................ceuenee. 15,514,746
Ethyl Corporation ...........ccceeevenenen. 6,379,906
AmeriBrom, Inc . 3,524,393
TriCal, TIC wuueiniiieii et 109,225

(g) For Group VII controlled substances:
HBFC 22B1-1 ....cccevvvnnnnnn. Great Lakes Chemical Corporation ................cco..... 40,110

[60 FR 24986, May 10, 1995, as amended at 68 FR 2848, Jan. 21, 2003]

§82.7 Grant and phase reduction of
baseline production and consump-
tion allowances for class I con-
trolled substances.

For each control period specified in
the following table, each person is

granted the specified percentage of the
baseline production and consumption
allowances apportioned to him under
§§82.5 and 82.6 of this subpart.
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Control period groups | and group I, group IV group V group VI group VII
(In per'cent) (In percent) (In percent) (In percent) (In percent) (In percent)
0 50 50 100 100
0 15 30 100 100
0 0 0 100 0
0 0 0 100 0
0 0 0 100 0
0 0 0 75 0
0 0 0 75 0
50
50
30
30
0

[656 FR 70803, Nov. 28, 2000]

§82.8 Grant of essential use allow-
ances and critical use allowances.

(a) Effective January 1, 1996, persons
in the following list are allocated es-
sential-use allowances or exemptions

for quantities of a specific class I con-
trolled substance for a specific essen-
tial-use (the Administrator reserves
the right to revise the allocations
based on future decisions of the Par-
ties).

TABLE |—ESSENTIAL USE ALLOWANCES FOR CALENDAR YEAR 2010

(i) Metered Dose Inhalers (for oral inhalation) for Treatment of Asthma and Chronic Obstructive Pulmonary Disease

. 2010 Quantity
Company Chemical (metric tons)
AIMSIIONG <.ttt CFC—11 or CFC—12 or CFC—114. ...cccoiiiiiicie 30.0

(b) A global exemption for class I
controlled substances for essential lab-
oratory and analytical uses shall be in
effect through December 31, 2021, sub-
ject to the restrictions in appendix G of
this subpart, and subject to the record-
keeping and reporting requirements at
§82.13(u) through (x). There is no
amount specified for this exemption.

(c) Effective January 1, 2005, critical
use allowances are apportioned as set
forth in paragraph (c)(1) of this section
for the exempted production and im-

port of class I, Group VI controlled
substances specifically for those ap-
proved critical uses listed in appendix
L to this subpart for the applicable
control period. Every kilogram of pro-
duction and import in excess of the
total number and type of unexpended
critical use allowances held for a par-
ticular type of use constitutes a sepa-
rate violation of this subpart.

(1) Allocated critical use allowances
granted for specified control period.

2014 Critical 2014 Critical 2015 Critical 2015 Critical

use allow- use allow- use allow- use allow-
Company ances for pre- | ances for post- | ances for pre- | ances for post-
plant uses* harvest uses* plant uses* harvest uses™

(kilograms) (kilograms) (kilograms) (kilograms)
Great Lakes Chemical Corp. A Chemtura Company ........... 252,236 16,572 227,073 1,969
Albemarle Corp ............... 103,725 6,815 93,378 810
ICL-IP America ............... 57,321 3,766 51,602 447
TriCal, Inc ... 1,785 117 1,607 14
Total 415,067 27,270 373,660 3,240

*For production or import of Class I, Group VI controlled substance exclusively for the Pre-Plant or Post-Harvest uses speci-
fied in appendix L to this subpart for the appropriate control period.
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(2) [Reserved]
[69 FR 77003, Dec. 23, 2004]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §82.8, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§82.9 Availability of production allow-
ances in addition to baseline pro-
duction allowances for class I con-
trolled substances.

(a) Every person apportioned baseline
production allowances for class I con-
trolled substances under §82.5 (a)
through (f) of this subpart is also
granted Article 5 allowances equal to:

(1) 10 percent of their baseline pro-
duction allowances listed for class I,
Group I, Group III, Group IV, and
Group V controlled substances listed
under §82.5 of this subpart for each
control period ending before January 1,
1996;

(2) 15 percent of their baseline pro-
duction allowances for class I, Group
VI controlled substances listed under
§82.5 of this subpart for each control
period ending before January 1, 2005;

(3) 15 percent of their baseline pro-
duction allowances for class I, Group II
controlled substances listed under §82.5
of this subpart for each control period
beginning January 1, 1994, until Janu-
ary 1, 2003;

(4) 15 percent of their baseline pro-
duction allowances for Class I, Group
IV and Group V controlled substances
listed under §82.5 of this subpart for
each control period beginning January
1, 1996 until January 1, 2010;

(b) Effective January 1, 1995, a person
allocated Article 5 allowances may
produce class I controlled substances
for export to Article 5 countries as
under §82.11 and transfer Article 5 al-
lowances as under §82.12.

(c) A company may increase or de-
crease its production allowances, its
Article 5 allowances by trading with
another Party to the Protocol accord-
ing to the provision under this para-
graph (c). A company may increase or
decrease its essential-use allowances
for CFCs for use in essential MDIs ac-
cording to the provisions under this
paragraph (c). A nation listed in appen-
dix C to this subpart (Parties to the
Montreal Protocol) must agree either

40 CFR Ch. | (7-1-15 Edition)

to transfer to the person for the cur-
rent control period some amount of
production or import that the nation is
permitted under the Montreal Protocol
or to receive from the person for the
current control period some amount of
production or import that the person is
permitted under this subpart. If the
controlled substance is produced under
the authority of production allowances
and is to be returned to the Party from
whom production allowances are re-
ceived, the request for production al-
lowances shall also be considered a re-
quest for consumption allowances
under §82.10(c). If the controlled sub-
stance is produced under the authority
of production allowances and is to be
sold in the United States or to another
Party (not the Party from whom the
allowances are received), the U.S. com-
pany must expend its consumption al-
lowances allocated under §82.6 and
§82.7 in order to produce with the addi-
tional production allowances.

(1) For trades from a Party, the per-
son must obtain from the principal dip-
lomatic representative in that nation’s
embassy in the United States a signed
document stating that the appropriate
authority within that nation has estab-
lished or revised production limits or
essential-use allowance limits for the
nation to equal the lesser of the max-
imum production that the nation is al-
lowed under the Protocol minus the
amount transferred, the maximum pro-
duction or essential-use allowances
that are allowed under the nation’s ap-
plicable domestic law minus the
amount transferred, or the average of
the nation’s actual national production
level for the three years prior to the
transfer minus the production trans-
ferred. The person must submit to the
Administrator a transfer request that
includes a true copy of this document
and that sets forth the following:

(i) The identity and address of the
person;

(ii) The identity of the Party;

(iii) The names and telephone num-
bers of contact persons for the person
and for the Party;

(iv) The chemical type, type of allow-
ance being transferred, and the level of
allowances being transferred;

(v) The control period(s) to which the
transfer applies; and
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(vi) For increased production in-
tended for export to the Party from
whom the allowances would be re-
ceived, a signed statement of intent to
export to the Party.

(vii) In the case of transferring essen-
tial-use allowances, the transferor
must include a signed document from
the transferee identifying the CFC MDI
products that will be produced using
the essential-use allowances.

(2) For trades to a Party, a person
must submit a transfer request that
sets forth the following:

(i) The identity and address of the
person;

(ii) The identity of the Party;

(iii) The names and telephone num-
bers of contact persons for the person
and for the Party;

(iv) The chemical type, type of allow-
ance being transferred, and the level of
allowances being transferred; and

(v) The control period(s) to which the
transfer applies.

(3) After receiving a transfer request
that meets the requirements of para-
graph (c)(2) of this section, the Admin-
istrator may, at his discretion, con-
sider the following factors in deciding
whether to approve such a transfer:

(i) Possible creation of economic
hardship;

(ii) Possible effects on trade;

(iii) Potential environmental impli-
cations; and

(iv) The total amount of unexpended
production or essential-use allowances
held by a U.S. entity.

(v) In the case of transfer of essen-
tial-use allowances the Administrator
may consider whether the CFCs will be
used for production of essential MDIs.

(4) The Administrator will issue the
person a notice either granting or de-
ducting production allowances, Article
5 allowances, or essential-use allow-
ances, and specifying the control pe-
riod to which the transfer applies, pro-
vided that the request meets the re-
quirement of paragraph (c)(1) of this
sections for trades from Parties and
paragraph (c)(2) of this section for
trades to Parties, unless the Adminis-
trator has decided to disapprove the
trade under paragraph (c)(3) of this sec-
tion. For a trade from a Party, the Ad-
ministrator will issue a notice that re-
vises the allowances held by the person

§82.9

to equal the unexpended production,
Article 5, or essential-use allowances
held by the person under this subpart
plus the level of allowable production
transferred from the Party. For a trade
to a Party, the Administrator will
issue a notice that revises the produc-
tion limit for the person to equal the
lesser of:

(i) The unexpended production allow-
ances, essential-use allowances, or Ar-
ticle 5 allowances held by the person
under this subpart minus the amount
transferred; or

(ii) The unexpended production al-
lowances, essential-use allowances, or
Article 5 allowances held by the person
under this subpart minus the amount
by which the United States average an-
nual production of the controlled sub-
stance being traded for the three years
prior to the transfer is less than the
total production allowable for that
substance under this subpart minus the
amount transferred. The change in al-
lowances will be effective on the date
that the notice is issued.

(6) If after one person obtains ap-
proval for a trade of allowable produc-
tion of a controlled substance to a
Party, one or more other persons ob-
tain approval for trades involving the
same controlled substance and the
same control period, the Administrator
will issue notices revising the produc-
tion limits for each of the other per-
sons trading that controlled substance
in that control period to equal the less-
er of:

(i) The unexpended production allow-
ances or Article 5 allowances held by
the person under this subpart minus
the amount transferred; or

(ii) The unexpended production al-
lowances or Article 5 allowances held
by the person under this subpart minus
the amount by which the United States
average annual production of the con-
trolled substance being traded for the
three years prior to the transfer is less
than the total allowable production for
that substance under this subpart mul-
tiplied by the amount transferred di-
vided by the total amount transferred
by all the other persons trading the
same controlled substance in the same
control period minus the amount
transferred by that person.
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(iii) The Administrator will also
issue a notice revising the production
limit for each person who previously
obtained approval of a trade of that
substance in that control period to
equal the unexpended production al-
lowances or unexpended Article 5 al-
lowances held by the person under this
subpart plus the amount by which the
United States average annual produc-
tion of the controlled substance being
traded for the three years prior to the
transfer is less than the total allowable
production under this subpart multi-
plied by the amount transferred by
that person divided by the amount
transferred by all of the persons who
have traded that controlled substance
in that control period. The change in
production allowances or Article 5 al-
lowances will be effective on the date
that the notice is issued.

(d) Effective January 1, 1996, there
will be no trade in production or con-
sumption allowances with other Par-
ties to the Protocol for class I con-
trolled substances, except for class I,
Group VI, methyl bromide.

(e) Until January 1, 1996 for all class
I controlled substances, except Group
VI, and until January 1, 2005 for class I,
Group VI, a person may obtain produc-
tion allowances for that controlled sub-
stance equal to the amount of that
controlled substance produced in the
United States that was transformed or
destroyed within the United States, or
transformed or destroyed by a person
of another Party, in the cases where
production allowances were expended
to produce such substance in the U.S.
in accordance with the provisions of
this paragraph. A request for produc-
tion allowances under this section will
be considered a request for consump-
tion allowances under §82.10(b).

(1) Until January 1, 1996, for all class
I controlled substances, except Group
VI, and until January 1, 2005, for class
I, Group VI, a person must submit a re-
quest for production allowances that
includes the following:

(i) The name, address, and telephone
number of the person requesting the al-
lowances, and the Employer Identifica-
tion Number if the controlled sub-
stance is being exported;

(ii) The name, quantity, and level of
controlled substance transformed or
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the name, quantity and volume de-
stroyed, and the commodity code if the
substance was exported;

(iii) A copy of the invoice or receipt
documenting the sale of the controlled
substance, including the name, address,
contact person and telephone number
of the transformer or destroyer;

(iv) A certification that production
allowances were expended for the pro-
duction of the controlled substance,
and the date of purchase, if applicable;

(v) If the controlled substance is
transformed, the name, quantity, and
verification of the commercial use of
the resulting chemical and a copy of
the IRS certificate of intent to use the
controlled substance as a feedstock;
and,

(vi) If the controlled substance is de-
stroyed, the verification of the destruc-
tion efficiency.

(2) Until January 1, 1996 for all class
I controlled substances, except Group
VI, and until January 1, 2005, for class
I, Group VI, the Administrator will re-
view the information and documenta-
tion submitted under paragraph (e)(1)
of this section and will assess the quan-
tity of class I controlled substance that
the documentation and information
verifies was transformed or destroyed.
The Administrator will issue the per-
son production allowances equivalent
to the controlled substances that the
Administrator determines were trans-
formed or destroyed. For controlled
substances completely destroyed under
this rule, the Agency will grant allow-
ances equal to 100 percent of volume in-
tended for destruction. For those con-
trolled substances destroyed at less
than a 98 percent destruction effi-
ciency, the Agency will grant allow-
ances commensurate with that per-
centage of destruction efficiency that
is actually achieved. The grant of al-
lowances will be effective on the date
that the notice is issued.

(3) Until January 1, 1996 for all class
I controlled substances, except Group
VI, and until January 1, 2005, for class
I, Group VI, if the Administrator deter-
mines that the request for production
allowances does not satisfactorily sub-
stantiate that the person transformed
or destroyed controlled substances as
claimed, or that modified allowances
were not expended, the Administrator
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will issue a notice disallowing the re-
quest for additional production allow-
ances. Within ten working days after
receipt of notification, the person may
file a notice of appeal, with supporting
reasons, with the Administrator. The
Administrator may affirm the dis-
allowance or grant an allowance, as
she/he finds appropriate in light of the
available evidence. If no appeal is
taken by the tenth day after notifica-
tion, the disallowance will be final on
that day.

(f) Effective January 1, 1996, and
until January 1, 2000, a person who was
nominated by the United States to the
Secretariat of the Montreal Protocol
for an essential use exemption may ob-
tain destruction and transformation
credits for a class I controlled sub-
stance (except class I, Group VI) equal
to the amount of that controlled sub-
stance produced in the United States
that was destroyed or transformed
within the United States in cases
where the controlled substance was
produced for other than destruction or
transformation in accordance with the
provisions of this subpart, subtracting
an offset of 15 percent.

(1) Effective January 1, 1996, and
until January 1, 2000, a person must
submit a request for destruction and
transformation credits that includes
the following:

(i) The identity and address of the
person and the essential-use exemption
and years for which the person was
nominated to the Secretariat of the
Montreal Protocol;

(ii) The name, quantity and volume
of controlled substance destroyed or
transformed;

(iii) A copy of the invoice or receipt
documenting the sale or transfer of the
controlled substance to the person;

(iv) A certification of the previous
use of the controlled substance;

(v) For destruction credits, a certifi-
cation that the controlled substance
was destroyed and a certification of the
efficiency of the destruction process;
and

(vi) For transformation credits, an
IRS certificate of feedstock use or
transformation of the controlled sub-
stance.

(2) Effective January 1, 1996, and
until January 1, 2000, the Adminis-
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trator will issue the person destruction
and transformation credits equivalent
to the class I controlled substance (ex-
cept class I, Group VI) recovered from
a use system in the United States, that
the Administrator determines were de-
stroyed or transformed, subtracting
the offset of 15 percent. For controlled
substances completely destroyed under
this rule, the Agency will grant de-
struction credits equal to 100 percent of
volume destroyed minus the offset. For
those controlled substances destroyed
at less than a 98 percent destruction ef-
ficiency, the Agency will grant de-
struction credits commensurate with
that percentage of destruction effi-
ciency that is actually achieved minus
the offset. The grant of credits will be
effective on the date that the notice is
issued.

(3) Effective January 1, 1996, and
until January 1, 2000, if the Adminis-
trator determines that the request for
destruction and transformation credits
does not satisfactorily substantiate
that the person was nominated for an
essential-use exemption by the United
States to the Secretariat for the Mon-
treal Protocol for the control period, or
that the person destroyed or trans-
formed a class I controlled substance
as claimed, or that the controlled sub-
stance was not recovered from a U.S.
use system the Administrator will
issue a notice disallowing the request
for additional destruction and trans-
formation credits. Within ten working
days after receipt of notification, the
person may file a notice of appeal, with
supporting reasons, with the Adminis-
trator. The Administrator may affirm
the disallowance or grant an allow-
ance, as she/he finds appropriate in
light of the available evidence. If no
appeal is taken by the tenth day after
notification, the disallowance will be
final on that day.

(g) International transfer of essential-
use CFCs. (1) For trades of essential-use
CFCs where the transferee or the trans-
feror is a person in another nation
(Party), the persons involved in the
transfer must submit the information
requested in §82.12(d)(2) and (d)(3),
along with a signed document from the
principal diplomatic representative in
the Party’s embassy in the United
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States stating that the appropriate au-
thority within that nation has ap-
proved the transfer of the essential-use
CFCs.

(2) If the transfer claim is complete,
and EPA does not object to the trans-
fer, then EPA will issue letters to the
transferor and the transferee indi-
cating that the transfer may proceed.
EPA reserves the right to disallow a
transfer if the transfer request is in-
complete, or if it has reason to believe
that the transferee plans to produce
MDIs that are not essential MDIs. If
EPA objects to the transfer, EPA will
issue letters to the transferor and
transferee stating the basis for dis-
allowing the transfer. The burden of
proof is placed on the transferee to re-
tain sufficient records to prove that
the transferred essential-use CFCs are
used only for production of essential
MDIs. If EPA ultimately finds that the
transferee did not use the essential-use
CFCs for production of essential MDIs
then the transferee is in violation of
this subpart.

[60 FR 24986, May 10, 1995, as amended at 63
FR 41643, Aug. 4, 1998; 63 FR 53290, Oct. 5,
1998; 65 FR 70804, Nov. 28, 2000; 67 FR 6360,
Feb. 11, 2002; 67 FR 21134, Apr. 29, 2002; 70 FR
77047, Dec. 29, 2005]

§82.10 Availability of consumption al-
lowances in addition to baseline
consumption allowances for class I
controlled substances.

(a) Until January 1, 1996 for all class
I controlled substances, except Group
VI, and until January 1, 2005, for class
I, Group VI, any person may obtain, in
accordance with the provisions of this
subsection, consumption allowances
equivalent to the level of class I con-
trolled substances (other than used
controlled substances or
transhipments) that the person has ex-
ported from the United States and its
territories to a Party (as listed in ap-
pendix C to this subpart).

(1) Until January 1, 1996 for all class
I controlled substances, except Group
VI, and until January 1, 2005, for class
I, Group VI, to receive consumption al-
lowances in addition to baseline con-
sumption allowances, the exporter of
the class I controlled substances must
submit to the Administrator a request
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for consumption allowances setting
forth the following:

(i) The identities and addresses of the
exporter and the recipient of the ex-
ports;

(ii) The exporter’s Employer Identi-
fication Number;

(iii) The names and telephone num-
bers of contact persons for the exporter
and the recipient;

(iv) The quantity and type of con-
trolled substances exported;

(v) The source of the controlled sub-
stance and the date purchased;

(vi) The date on which, and the port
from which, the controlled substances
were exported from the United States
or its territories;

(vii) The country to which the con-
trolled substances were exported;

(viii) A copy of the bill of lading and
the invoice indicating the net quantity
of controlled substances shipped and
documenting the sale of the controlled
substances to the purchaser.

(ix) The commodity code of the con-
trolled substance exported; and

(x) Written statement from the pro-
ducer that the controlled substance
was produced with expended allow-
ances.

(2) The Administrator will review the
information and documentation sub-
mitted under paragraph (a)(1) of this
section and will assess the quantity of
controlled substances that the docu-
mentation verifies was exported. The
Administrator will issue the exporter
consumption allowances equivalent to
the level of controlled substances that
the Administrator determined were ex-
ported. The grant of the consumption
allowances will be effective on the date
the notice is issued. If the Adminis-
trator determines that the information
and documentation does not satisfac-
torily substantiate that the person ex-
ported controlled substances as
claimed the Administrator will issue a
notice that the consumption allow-
ances are not granted.

(b) Until January 1, 1996, a person
may obtain consumption allowances
for a class I controlled substance (and
until January 1, 2005 for class I, Group
VI) equal to the amount of a controlled
substance either produced in, or im-
ported into, the United States that was
transformed or destroyed in the case
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where consumption allowances were
expended to produce or import such
substance in accordance with the pro-
visions of this paragraph. However, a
person producing or importing a con-
trolled substance (except class I, Group
VI) that was transformed or destroyed
must submit to the Administrator the
information described under §82.13
(£)(3) (1) and (ii).

(c) A company may also increase its
consumption allowances by receiving
production from another Party to the
Protocol for class I, Group I through
Group V and Group VII controlled sub-
stances until January 1, 1996 and for
class I, Group VI controlled substances
until January 1, 2005. A nation listed in
appendix C to this subpart (Parties to
the Montreal Protocol) must agree to
transfer to the person for the current
control period some amount of produc-
tion that the nation is permitted under
the Montreal Protocol. If the con-
trolled substance is to be returned to
the Party from whom allowances are
received, the request for consumption
allowances shall also be considered a
request for production allowances
under §82.9(c). For trades from a Party,
the person must obtain from the prin-
cipal diplomatic representative in that
nation’s embassy in the United States
a signed document stating that the ap-
propriate authority within that nation
has established or revised production
limits for the nation to equal the lesser
of the maximum production that the
nation is allowed under the Protocol
minus the amount transferred, the
maximum production that is allowed
under the nation’s applicable domestic
law minus the amount transferred, or
the average of the nation’s actual na-
tional production level for the three
years prior to the transfer minus the
production allowances transferred. The
person must submit to the Adminis-
trator a transfer request that includes
a true copy of this document and that
sets forth the following:

(1) The identity and address of the
person;

(2) The identity of the Party;

(3) The names and telephone numbers
of contact persons for the person and
for the Party;

(4) The chemical type and level of
production being transferred;
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(5) The control period(s) to which the
transfer applies; and

(6) For increased production intended
for export to the Party from whom al-
lowances would be received, a signed
statement of intent to export to this
Party.

(d) On the first day of each control
period, until January 1, 1996, the Agen-
cy will grant consumption allowances
to any person that produced and ex-
ported a Group IV controlled substance
in the baseline year and that was not
granted baseline consumption allow-
ances under §82.5.

(1) The number of consumption al-
lowances any such person will be
granted for each control period will be
equal to the number of production al-
lowances granted to that person under
§82.7 for that control period.

(2) Any person granted allowances
under this paragraph must hold the
same number of unexpended consump-
tion allowances for the control period
for which the allowances were granted
by February 15 of the following control
period. Every Kkilogram by which the
person’s unexpended consumption al-
lowances fall short of the amount the
person was granted under this para-
graph constitutes a separate violation.

[60 FR 24986, May 10, 1995, as amended at 65
FR 70804, Nov. 28, 2000]

§82.11 Exports of class I controlled
substances to Article 5 Parties.

(a) If apportioned Article 5 allow-
ances under §82.9(a) or §82.11(a)(2), a
person may produce Class I controlled
substances, in accordance with the pro-
hibitions in §82.4 and the reduction
schedule in §82.11(a)(3), to be exported
(not including exports resulting in
transformation or destruction, or ex-
ports of used controlled substances) to
foreign states listed in appendix E to
this subpart (Article 5 countries).

(1) A person must submit a notice to
the Administrator of exports to Article
b countries (except exports resulting in
transformation or destruction, or used
controlled substances) at the end of the
quarter that includes the following:

(i) The identities and addresses of the
exporter and the Article 5 country re-
cipient of the exports;

(ii) The exporter’s Employee Identi-
fication Number;
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(iii) The names and telephone num-
bers of contact persons for the exporter
and for the recipient;

(iv) The quantity and the type of con-
trolled substances exported, its source
and date purchased;

(v) The date on which, and the port
from which, the controlled substances
were exported from the United States
or its territories;

(vi) The Article 5 country to which
the controlled substances were ex-
ported;

(vii) A copy of the bill of lading and
invoice indicating the net quantity
shipped and documenting the sale of
the controlled substances to the Arti-
cle 5 purchaser;

(viii) The commodity code of the con-
trolled substance exported; and

(ix) A copy of the invoice or sales
agreement covering the sale of the con-
trolled substances to the recipient Ar-
ticle 5 country that contains provisions
forbidding the reexport of the con-
trolled substance in bulk form and sub-
jecting the recipient or any transferee
of the recipient to liquidated damages
equal to the resale price of the con-
trolled substances if they are reex-
ported in bulk form.

(2) Persons who reported exports of
Class I, Group I controlled substances
to Article 5 countries in 2000-2003 are
apportioned baseline Article 5 allow-
ances as set forth in §82.11(a)(2)(i). Per-
sons who reported exports of Class I,
Group VI controlled substances to Ar-
ticle 5 countries in 1995-1998 are appor-
tioned baseline Article 5 allowances as
set forth in §82.11(a)(2)(ii)).

(i) For Group I Controlled Substances

Controlled Substance Person Allo\&g?ces
CFC—11 i Honeywell 7,150
Sigma Aldrich .. 1
CFC—113 ..o Fisher Scientific 5
Honeywell ........ 313,686
Sigma Aldrich 48
CFC—114 ... Honeywell .... 24,798

Sigma Aldrich ............ 1

(ii) For Group VI Controlled Sub-
stances

Controlled Substance Person AHO‘("@?CeS
Methyl Bromide .......... Albemarle 1,152,714
Ameribrom 176,903
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Controlled Substance Person AIIO\(Agr)]ces
Great Lakes Chemical 3,825,846
Corporation.

(3) Phased Reduction Schedule for
Article 5 Allowances allocated in
§82.11. For each control period specified
in the following table, each person is
granted the specified percentage of the
baseline Article 5 allowances appor-
tioned under §82.11.

Class | sub- | Class | sub-
stances in stances in
Control Period group | group VI

(In (In

percent) percent)

50 80

15 80

15 80

15 80

0 80

0 80

0 80

0 80

0 80

0 0

(2) [Reserved]
(b) [Reserved]

[60 FR 24986, May 10, 1995, as amended at 70
FR 77047, Dec. 29, 2005]

§82.12 Transfers of allowances for

class I controlled substances.

(a) Inter-company transfers. (1) Until
January 1, 1996, for all class I con-
trolled substances, except for Group
VI, and until January 1, 2005, for Group
VI, any person (‘‘transferor’”) may
transfer to any other person (‘‘trans-
feree’’) any amount of the transferor’s
consumption allowances or production
allowances, and effective January 1,
1995, for all class I controlled sub-
stances any person (‘“‘transferor’) may
transfer to any other person (‘‘trans-
feree’’) any amount of the transferor’s
Article 5 allowances. After January 1,
2002, any essential-use allowance hold-
er (including those persons that hold
essential-use allowances issued by a
Party other than the United States)
(‘““transferor’) may transfer essential-
use allowances for CFCs to a metered
dose inhaler company solely for the
manufacture of essential MDIs. After
January 1, 2005, any critical use allow-
ance holder (‘‘transferor’) may trans-
fer critical use allowances to any other
person (‘‘transferee’’).
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(i) The transferor must submit to the
Administrator a transfer claim setting
forth the following:

(A) The identities and addresses of
the transferor and the transferee;

(B) The name and telephone numbers
of contact persons for the transferor
and the transferee;

(C) The type of allowances being
transferred, including the names of the
controlled substances for which allow-
ances are to be transferred;

(D) The group of controlled sub-
stances to which the allowances being
transferred pertains;

(E) The amount of allowances being
transferred;

(F) The control period(s) for which
the allowances are being transferred;

(G) The amount of unexpended allow-
ances of the type and for the control
period being transferred that the trans-
feror holds under authority of this sub-
part as of the date the claim is sub-
mitted to EPA; and

(H) The one percent offset applied to
the unweighted amount traded will be
deducted from the transferor’s produc-
tion or consumption allowance balance
(except for trades from transformers
and destroyers to producers or import-
ers for the purpose of allowance reim-
bursement). In the case of transferring
essential use allowances, the amount of
one tenth of one percent of the amount
traded will be deducted from the trans-
feror’s allowance balance. In the case
of transferring critical use allowances,
the amount of one tenth of one percent
of the amount traded will be deducted
from the transferor’s critical use allow-
ance balance.

(I) The transferor must include a
signed document from the transferee
identifying the CFC MDI products that
will be produced using the essential-use
allowances.

(ii) The Administrator will determine
whether the records maintained by
EPA, taking into account any previous
transfers and any production, allow-
able imports and exports of controlled
substances reported by the transferor,
indicate that the transferor possesses,
as of the date the transfer claim is
processed, unexpended allowances suf-
ficient to cover the transfer claim (i.e.,
the amount to be transferred plus, in
the case of transferors of essential use
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allowances and critical use allowances,
one tenth of one percent of the trans-
ferred amount). Within three working
days of receiving a complete transfer
claim, the Administrator will take ac-
tion to notify the transferor and trans-
feree as follows:

(A) If EPA’s records show that the
transferor has sufficient unexpended
allowances to cover the transfer claim,
the Administrator will issue a notice
indicating that EPA does not object to
the transfer and will reduce the trans-
feror’s balance of unexpended allow-
ances by the amount to be transferred
plus, in the case of transfers of produc-
tion or consumption allowances, one
percent of that amount, or in the case
of transfers of essential use allowances,
one tenth of one percent of that
amount. When EPA issues a no objec-
tion notice, the transferor and the
transferee may proceed with the trans-
fer. However, if EPA ultimately finds
that the transferor did not have suffi-
cient unexpended allowances to cover
the claim, the transferor and trans-
feree will be held liable for any viola-
tions of the regulations of this subpart
that occur as a result of, or in conjunc-
tion with, the improper transfer.

(B) If EPA’s records show that the
transferor has insufficient unexpended
allowances to cover the transfer claim,
or that the transferor has failed to re-
spond to one or more Agency requests
to supply information needed to make
a determination, the Administrator
will issue a notice disallowing the
transfer. Within 10 working days after
receipt of notification, either party
may file a notice of appeal, with sup-
porting reasons, with the Adminis-
trator. The Administrator may affirm
or vacate the disallowance. If no appeal
is taken by the tenth working day
after notification, the disallowance
shall be final on that day.

(iii) In the event that the Adminis-
trator does not respond to a transfer
claim within the three working days
specified in paragraph (a)(1)(ii) of this
section the transferor and transferee
may proceed with the transfer. EPA
will reduce the transferor’s balance of
unexpended allowances by the amount
to be transferred plus, in the case of
transfers of production or consumption
allowances, one ©percent of that
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amount, and in the case of essential
use allowances and critical use allow-
ances, one tenth of one percent of that
amount. However if EPA ultimately
finds that the transferor did not have
sufficient unexpended allowances to
cover the claim, the transferor and
transferee will be held liable for any
violations of the regulations of this
subpart that occur as a result of, or in
conjunction with, the improper trans-
fer.

(2) Effective January 1, 1996, any per-
son (‘“‘transferor’) may transfer to an
eligible person (‘‘transferee’) as de-
fined in §82.9 any amount of the trans-
feror’s destruction and transformation
credits. The transfer proceeds as fol-
lows:

(i) The transferor must submit to the
Administrator a transfer claim setting
forth the following:

(A) The identities and addresses of
the transferor and the transferee;

(B) The name and telephone numbers
of contact persons for the transferor
and the transferee;

(C) The type of credits being trans-
ferred, including the names of the con-
trolled substances for which credits are
to be transferred;

(D) The group of controlled sub-
stances to which the credits being
transferred pertains;

(E) The amount of destruction and
transformation credits being trans-
ferred;

(F) The control period(s) for which
the destruction and transformation
credits are being transferred;

(G) The amount of unexpended de-
struction and transformation credits
for the control period being transferred
that the transferor holds under author-
ity of this subpart as of the date the
claim is submitted to EPA; and

(H) The amount of the one-percent
offset applied to the unweighted
amount traded that will be deducted
from the transferor’s balance.

(ii) The Administrator will determine
whether the records maintained by
EPA, taking into account any previous
transfers and any production of con-
trolled substances reported by the
transferor, indicate that the transferor
possesses, as of the date the transfer
claim 1is processed, unexpended de-
struction and transformation credits
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sufficient to cover the transfer claim
(i.e., the amount to be transferred plus
one percent of that amount). Within
three working days of receiving a com-
plete transfer claim, the Administrator
will take action to notify the trans-
feror and transferee as follows:

(A) If EPA’s records show that the
transferor has sufficient unexpended
destruction and transformation credits
to cover the transfer claim, the Admin-
istrator will issue a notice indicating
that EPA does not object to the trans-
fer and will reduce the transferor’s bal-
ance of unexpended or credits by the
amount to be transferred plus one per-
cent of that amount. When EPA issues
a no objection notice, the transferor
and the transferee may proceed with
the transfer. However, if EPA ulti-
mately finds that the transferor did
not have sufficient unexpended credits
to cover the claim, the transferor and
transferee will be held liable for any
violations of the regulations of this
subpart that occur as a result of, or in
conjunction with, the improper trans-
fer.

(B) If EPA’s records show that the
transferor has insufficient unexpended
destruction and transformation credits
to cover the transfer claim, or that the
transferor has failed to respond to one
or more Agency requests to supply in-
formation needed to make a deter-
mination, the Administrator will issue
a notice disallowing the transfer. With-
in 10 working days after receipt of noti-
fication, either party may file a notice
of appeal, with supporting reasons,
with the Administrator. The Adminis-
trator may affirm or vacate the dis-
allowance. If no appeal is taken by the
tenth working day after notification,
the disallowance shall be final on that
day.

(iii) In the event that the Adminis-
trator does not respond to a transfer
claim within the three working days
specified in paragraph (a)(2)(ii) of this
section, the transferor and transferee
may proceed with the transfer. EPA
will reduce the transferor’s balance of
unexpended destruction and trans-
formation credits by the amount to be
transferred plus one percent of that
amount. However, if EPA ultimately
finds that the transferor did not have
sufficient unexpended credits to cover
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the claim, the transferor and trans-
feree will be held liable for any viola-
tions of the regulations of this subpart
that occur as a result of, or in conjunc-
tion with, the improper transfer.

(b) Inter-pollutant conversions.

(1) Until January 1, 1996, for all class
I controlled substances, except Group
VI, and until January 1, 2005 for Group
VI, any person (‘‘convertor’’) may con-
vert consumption allowances or pro-
duction allowances for one class I con-
trolled substance to the same type of
allowance for another class I controlled
substance within the same Group as
the first as listed in appendix A of this
subpart, following the procedures de-
scribed in paragraph (b)(4) of this sec-
tion.

(2) Effective January 1, 1995, any per-
son (‘‘convertor’) may convert Article
5 allowances for one class I controlled
substance to the same type of allow-
ance for another class I controlled sub-
stance within the same Group of con-
trolled substances as the first as listed
in appendix A of this subpart, following
the procedures described in paragraph
(b)(4) of this section.

(3) Effective January 1, 1996, any per-
son (‘‘convertor’) may convert destruc-
tion and/or transformation credits for
one class I controlled substance to the
same type of credits for another class I
controlled substance within the same
Group of controlled substances as the
first as listed in appendix A of this sub-
part, following the procedures in para-
graph (b)(4) of this section.

(4) The convertor must submit to the
Administrator a conversion claim.

(i) The conversion claim would in-
clude the following:

(A) The identity and address of the
convertor;

(B) The name and telephone number
of a contact person for the convertor;

(C) The type of allowances or credits
being converted, including the names
of the controlled substances for which
allowances or credits are to be con-
verted;

(D) The group of controlled sub-
stances to which the allowances or
credits being converted pertains;

(E) The amount and type of allow-
ances or credits to be converted;

(F) The amount of allowances or
credits to be subtracted from the
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convertor’s unexpended allowances or
credits for the first controlled sub-
stance, to be equal to 101 percent of the
amount of allowances or credits con-
verted;

(G) The amount of allowances or
credits to be added to the convertor’s
unexpended allowances or credits for
the second controlled substance, to be
equal to the amount of allowances or
credits for the first controlled sub-
stance being converted multiplied by
the quotient of the ozone depletion fac-
tor of the first controlled substance di-
vided by the ozone depletion factor of
the second controlled substance, as
listed in appendix A to this subpart;

(H) The control period(s) for which
the allowances or credits are being con-
verted; and

(I) The amount of unexpended allow-
ances or credits of the type and for the
control period being converted that the
convertor holds under authority of this
subpart as of the date the claim is sub-
mitted to EPA.

(ii) The Administrator will determine
whether the records maintained by
EPA, taking into account any previous
conversions, any transfers, any credits,
and any production, imports (not in-
cluding transhipments or used con-
trolled substances), or exports (not in-
cluding transhipments or used con-
trolled substances) of controlled sub-
stances reported by the convertor, indi-
cate that the convertor possesses, as of
the date the conversion claim is proc-
essed, unexpended allowances or cred-
its sufficient to cover the conversion
claim (i.e., the amount to be converted
plus one percent of that amount).
Within three working days of receiving
a complete conversion claim, the Ad-
ministrator will take action to notify
the convertor as follows:

(A) If EPA’s records show that the
convertor has sufficient unexpended al-
lowances or credits to cover the con-
version claim, the Administrator will
issue a notice indicating that EPA does
not object to the conversion and will
reduce the convertor’s balance of unex-
pended allowances or credits by the
amount to be converted plus one per-
cent of that amount. When EPA issues
a no objection notice, the convertor
may proceed with the conversion. How-
ever, if EPA ultimately finds that the
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convertor did not have sufficient unex-
pended allowances or credits to cover
the claim, the convertor will be held
liable for any violations of the regula-
tions of this subpart that occur as a re-
sult of, or in conjunction with, the im-
proper conversion.

(B) If EPA’s records show that the
convertor has insufficient unexpended
allowances or credits to cover the con-
version claim, or that the convertor
has failed to respond to one or more
Agency requests to supply information
needed to make a determination, the
Administrator will issue a notice dis-
allowing the conversion. Within 10
working days after receipt of notifica-
tion, the convertor may file a notice of
appeal, with supporting reasons, with
the Administrator. The Administrator
may affirm or vacate the disallowance.
If no appeal is taken by the tenth
working day after notification, the dis-
allowance shall be final on that day.

(iii) In the event that the Adminis-
trator does not respond to a conversion
claim within the three working days
specified in paragraph (b)(4)(ii) of this
section, the convertor may proceed
with the conversion. EPA will reduce
the convertor’s balance of unexpended
allowances or credits by the amount to
be converted plus one percent of that
amount. However, if EPA ultimately
finds that the convertor did not have
sufficient unexpended allowances or
credits to cover the claims, the con-
vertor will be held liable for any viola-
tions of the regulations of this subpart
that occur as a result of, or in conjunc-
tion with, the improper conversion.

(5) Effective January 1, 1995, and for
every control period thereafter, inter-
pollutant trades will be permitted dur-
ing the 45 days after the end of a con-
trol period.

(¢c) Inter-company transfers
Inter-pollutant conversions.

(1) Until January 1, 1996, for produc-
tion and consumption allowances; ef-
fective January 1, 1995, for Article 5 al-
lowances; and effective January 1, 1996,
for destruction and/or transformation
credits; if a person requests an inter-
company transfer and an inter-pollut-
ant conversion simultaneously, the
amount subtracted from the convertor-
transferor’s unexpended allowances or
unexpended credits for the first con-

and
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trolled substance will be equal to 101
percent of the amount of allowances or
credits that are being converted and
transferred.

(2) [Reserved]

(d) Transfers of essential-use CFCs. (1)
Effective January 1, 2002, any metered
dose inhaler company (transferor) may
transfer essential-use CFCs to another
metered dose inhaler company (trans-
feree) provided that the Administrator
approves the transfer.

(2) The transferee must submit a
transfer claim to the Administrator for
approval before the transfer can take
place. The transfer claim must set
forth the following:

(i) The identities and addresses of the
transferor and the transferee; and

(ii) The name and telephone numbers
of contact persons for the transferor
and the transferee; and

(iii) The amount of each controlled
substance (CFC-11, CFC-12, or CFC-114)
being transferred; and

(iv) The specific metered dose inhaler
products (i.e. the MDI drug product or
active moiety) that the transferee
plans to produce with the transferred
CFCs; and

(v) The country(ies) where the CFC
metered dose inhalers produced with
the transferred essential-use CFCs will
be sold if other than in the United
States; and

(vi) Certification that the essential-
use CFCs will be used in the production
of essential MDIs. If the MDIs are to be
sold in the United States, the certifi-
cation must state that MDIs produced
with the transferred essential-use CFCs
are listed as essential at 21 CFR 2.125,
and were approved by the Food and
Drug Administration before December
31, 2000. If the MDIs produced with the
essential-use CFCs are to be sold out-
side the United States, the transferee
must certify that the metered dose in-
halers produced with the essential-use
CFCs are considered essential by the
importing country.

(3) The transferor must submit a let-
ter stating that it concurs with the
terms of the transfer as requested by
the transferee.

(4) Once the transfer claim is com-
plete, and if EPA does not object to the
transfer, then EPA will issue letters to
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the transferor and the transferee with-
in 10 business days indicating that the
transfer may proceed. EPA reserves the
right to disallow a transfer if the
transfer request is incomplete, or if it
has reason to believe that the trans-
feree plans use the essential-use CFCs
in anything other than essential MDIs.
If EPA objects to the transfer, within
EPA will issue letters to the transferor
and transferee stating the basis for dis-
allowing the transfer. The burden of
proof is placed on the transferee to re-
tain sufficient records to prove that
the transferred essential-use CFCs are
used only for production of essential
MDIs. If EPA ultimately finds that the
transferee did not use the essential-use
CFCs for production of essential MDIs
then the transferee is in violation of
this subpart.

[60 FR 24986, May 10, 1995, as amended at 65
FR 70804, Nov. 28, 2000; 66 FR 1471, Jan. 8,
2001; 67 FR 6361, Feb. 11, 2002; 69 FR 77004,
Dec. 23, 2004; 79 FR 44311, July, 31, 2014]

§82.13 Recordkeeping and reporting
requirements for class I controlled
substances.

(a) Unless otherwise specified, the
recordkeeping and reporting require-
ments set forth in this section take ef-
fect on January 1, 1995. For class I,
Group VIII controlled substances, the
recordkeeping and reporting require-
ments set forth in this section take ef-
fect on August 18, 2003. For class I,
Group VI critical use methyl bromide,
the recordkeeping and reporting re-
quirements set forth in this section
take effect January 1, 2005.

(b) Reports and records required by
this section may be used for purposes
of compliance determinations. These
requirements are not intended as a lim-
itation on the use of other evidence ad-
missible under the Federal Rules of
Evidence. Failure to provide the re-
ports, petitions and records required by
this section, and to certify the accu-
racy of the information in the reports,
petitions and records required by this
section, will be considered a violation
of this subpart. False statements made
in reports, petitions and records will be
considered violations of Section 113 of
the Clean Air Act.

(c) Unless otherwise specified, reports
required by this section must be mailed
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to the Administrator within 45 days of
the end of the applicable reporting pe-
riod.

(d) Records and copies of reports re-
quired by this section must be retained
for three years.

(e) In reports required by this sec-
tion, quantities of controlled sub-
stances must be stated in terms of
kilograms.

(f) Every person (‘‘producer’) who
produces class I controlled substances
during a control period must comply
with the following recordkeeping and
reporting requirements:

(1) Within 120 days of May 10, 1995, or
within 120 days of the date that a pro-
ducer first produces a class I controlled
substance, whichever is later, and
within 120 days of July 18, 2003 for class
I, Group VIII controlled substances,
every producer who has not already
done so must submit to the Adminis-
trator a report describing:

(i) The method by which the producer
in practice measures daily quantities
of controlled substances produced;

(ii) Conversion factors by which the
daily records as currently maintained
can be converted into kilograms of
controlled substances produced, includ-
ing any constants or assumptions used
in making those calculations (e.g.,
tank specifications, ambient tempera-
ture or pressure, density of the con-
trolled substance);

(iii) Internal accounting procedures
for determining plant-wide production;

(iv) The quantity of any fugitive
losses accounted for in the production
figures; and

(v) The estimated percent efficiency
of the production process for the con-
trolled substance. Within 60 days of
any change in the measurement proce-
dures or the information specified in
the above report, the producer must
submit a report specifying the revised
data or procedures to the Adminis-
trator.

(2) BEvery producer of a class I con-
trolled substance during a control pe-
riod must maintain the following
records:

(i) Dated records of the quantity of
each controlled substance produced at
each facility;

(ii) Dated records of the quantity of
controlled substances produced for use
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in processes that result in their trans-
formation or for use in processes that
result in their destruction and quan-
tity sold for use in processes that re-
sult in their transformation or for use
in processes that result in their de-
struction;

(iii) Dated records of the quantity of
controlled substances produced for an
essential-use and quantity sold for use
in an essential-use process;

(iv) Dated records of the quantity of
controlled substances produced with
expended destruction and/or trans-
formation credits;

(v) Dated records of the quantity of
controlled substances produced with
Article 5 allowances;

(vi) Copies of invoices or receipts
documenting sale of controlled sub-
stance for use in processes resulting in
their transformation or for use in proc-
esses resulting in destruction;

(vii) Dated records of the quantity of
each controlled substance used at each
facility as feedstocks or destroyed in
the manufacture of a controlled sub-
stance or in the manufacture of any
other substance, and any controlled
substance introduced into the produc-
tion process of the same controlled
substance at each facility;

(viii) Dated records identifying the
quantity of each chemical not a con-
trolled substance produced within each
facility also producing one or more
controlled substances;

(ix) Dated records of the quantity of
raw materials and feedstock chemicals
used at each facility for the production
of controlled substances;

(x) Dated records of the shipments of
each controlled substance produced at
each plant;

(xi) The quantity of controlled sub-
stances, the date received, and names
and addresses of the source of used ma-
terials containing controlled sub-
stances which are recycled or re-
claimed at each plant;

(xii) Records of the date, the con-
trolled substance, and the estimated
quantity of any spill or release of a
controlled substance that equals or ex-
ceeds 100 pounds;

(xiii) Internal Revenue Service Cer-
tificates in the case of transformation,
or the destruction verification in the
case of destruction (as in §82.13(k)),
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showing that the purchaser or recipi-
ent of a controlled substance, in the
United States or in another country
that is a Party, certifies the intent to
either transform or destroy the con-
trolled substance, or sell the controlled
substance for transformation or de-
struction in cases when production and
consumption allowances were not ex-
pended;

(xiv) Written verifications that es-
sential-use allowances were conveyed
to the producer for the production of
specified quantities of a specific con-
trolled substance that will only be used
for the named essential-use and not re-
sold or used in any other manufac-
turing process.

(xv) Written certifications that quan-
tities of controlled substances, meeting
the purity criteria in appendix G of
this subpart, were purchased by dis-
tributors of laboratory supplies or by
laboratory customers to be used only
in essential laboratory and analytical
uses as defined by appendix G, and not
to be resold or used in manufacturing.

(xvi) Written verifications from a
U.S. purchaser that the controlled sub-
stance was exported to an Article 5
country in cases when Article 5 allow-
ances were expended during produc-
tion; and

(xvii) For class I, Group VI controlled
substances, dated records of the quan-
tity of controlled substances produced
for quarantine and preshipment appli-
cations and quantity sold for quar-
antine and preshipment applications;

(xviii) Written certifications that
quantities of class I, Group VI con-
trolled substances produced solely for
quarantine and preshipment applica-
tions were purchased by distributors or
applicators to be used only for quar-
antine and preshipment applications in
accordance with the definitions in this
subpart; and

(xix) Written verifications from a
U.S. purchaser that class I, Group VI
controlled substances produced solely
for quarantine and preshipment appli-
cations, if exported, will be exported
solely for quarantine and preshipment
applications upon receipt of a certifi-
cation in accordance with the defini-
tions of this subpart and requirements
in paragraph (h) of this section.
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(xx) For class I, Group VI controlled
substances, dated records such as in-
voices and order forms, and a log of the
quantity of controlled substances pro-
duced for critical use, specifying quan-
tities dedicated for pre-plant use and
quantities dedicated for post-harvest
use, and the quantity sold for critical
use, specifying quantities dedicated for
pre-plant use and quantities dedicated
for post-harvest use;

(xxi) Written certifications that
quantities of class I, Group VI con-
trolled substances produced for critical
use were purchased by distributors, ap-
plicators, or approved critical users to
be used or sold only for critical use in
accordance with the definitions and
prohibitions in this subpart. Certifi-
cations must be maintained by the pro-
ducer for a minimum of three years
and;

(xxii) For class I, Group VI controlled
substances, dated records such as in-
voices and order forms, and a log of the
quantity of controlled substances pro-
duced solely for export to satisfy crit-
ical uses authorized by the Parties for
that control period, and the quantity
sold solely for export to satisfy critical
uses authorized by the Parties for that
control period.

(3) Reporting Requirements—Pro-
ducers. For each quarter, except as
specified below, each producer of a
class I controlled substance must pro-
vide the Administrator with a report
containing the following information:

(i) The production by company in
that quarter of each controlled sub-
stance, specifying the quantity of any
controlled substance used in proc-
essing, resulting in its transformation
by the producer;

(ii) The amount of production for use
in processes resulting in destruction of
controlled substances by the producer;

(iii) The levels of production (ex-
pended allowances and credits) for each
controlled substance;

(iv) The producer’s total of expended
and unexpe